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PREFACE 


India presents a baffling problem which may 
well tax all the latent resources of British 
statesmanship. There is a clash of wills be- 
tween the two peoples — British and Indian: 
the spokesmen of the one convinced that not 
only its own interests, but also those of the 
other, require that that other shall yet abide m 
statu pupillari", those of the other equally con- 
vinced that it will best discharge all its respon- 
sibilities in a state of emancipation. Both rely 
upon facts honestly maintained to be unques- 
tionable, but of which the assessment as to 
future possibilities, at any rate, belongs to the 
realm of speculation. The one is, however, not 
disposed to allow any element of speculation 
in matters of hard practical politics ; the other, 
arguing alike from innate faith and examples 
not very dissimilar, refuses^^dnfflthat there 
is any room for specula,^e in a 

forecast of the ultimate 

^ y/ v 

Nevertheless, the probfem W?fh6 4ttaim4gjit 
of political freedom by Iitdfads nt>t free fro^ 

V 
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complexities. And yet the essence of the 
problem is capable of the simplest solution, if 
only a subjective estimate of the essentials of 
human nature, in the twentieth century, provide 
its basis. The ‘ open sesame ’ would be found 
in the faculty on which Gordon Pasha laid so 
much emphasis or for which, possibly, he 
prayed. But, assuming that the crisis which 
has undoubtedly arisen in India enables the 
statesmen of England to ‘ get into the skins ’ of 
their fellow-subjects of British India and their 
friendly neighbours of Indian India, the satis- 
factory adjustment of the country’s internal 
relations would still require much deep thought 
and patient investigation. , 

If England is to fulfil her mission in India, 
consistently with a sagacious discharge of her 
duty to the Empire of which she is at once the 
cement and the apex, no makeshift expedi- 
ents toU achieve that end. No self-regarding 
scheme, or one that can be impugned as less just 
to erne mterest tksn snather, mil set tadts ow 
the path to her destined and promised goal. 
Every consideration incidental to the problem 
will have to be nicely balanced and the lessons 



PREFACE 


Vll 


of history and of the constitutions of many 
countries pressed into service for the neces- 
sary survey. The effect on the Indian mind of 
the leading events of the last thirty years, in 
conjunction with that of the inculcation of 
British ideals of Liberty and Justice for nearly 
a century, will have to be appreciated. And the 
probability, in an autonomous India, of discord 
resulting from differences of religion and 
culture will have to be sincerely appraised. 
Account will have to be taken of the example of 
America, as also of the fact that in Britain Celts 
and Saxons, Christians and Jews, Huguenots 
and Jesuits have, in course of time, all become 
welded in a homogeneous Nation. Whatever 
their differences of language, and whatever 
their countries of origin, the inhabitants of 
India are one people and have dwelt together 
sufficiently long to be one race and nationality. 
Richatiffes of ancient arguments derived from 
apparent differences must, therefore, be assessed 
at their true value. 

The position in regard to the Indian States 
is, however, on a different footing. Their in- 
sistence on individual autonomy is only a mani- 
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festation of ‘ regional particularism.’ Assum- 
ing that Hyderabad and Mysore could be 
abolished, they would still want to be separate 
provinces and to govern themselves as Sindh 
and Andhra wish to be and to do, even though 
they have tor so long been parts of larger 
administrative units. But, apart from the socio- 
logical fact of such particularistic tendency, 
of which history provides so many examples, 
there are, in the case of the states, the solemn 
pledges of England which England must re- 
-spect, even while attempting to fulfil her mission 
in India. 

The object of this Essay is sufficiently ex- 
plained by its title ; it is to discuss and suggest 
solutions of the problem arising from a federa- 
tion of Indian States with British India. 

So far, the federal solution of India’s prob- 
lems has been discussed purely from the point 
of view of the political organisation of British 
India. Sir Frederick Whyte in his interesting 
monograph entitled ‘ India,, a Federation ?’ 
prepared at the suggestion of the Government 
of India, discussed the question of federating 
the provinces into a British Indian Common- 
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wealth. The provinces of British India are at 
the present time merely administrative units; 
and unless the whole machiner)’^ of government 
is to be reconstituted, the}'- will remain so, 
though in the future much more extensive 
powers may be delegated to them. 

The problem that we have attempted to dis- 
cuss in the present volume is altogether dif- 
ferent ; it is the organic union of the sovereign 
states of India with the British Indian Govern- 
ment. If such a union is to be achieved, it can 
only be on a fedei'al basis. A unitary centralised 
government for the whole of India including 
the states is impossible, as the Crov'n is 
bound by its treaties and engagements with 
Indian rulers to protect and maintain their 
sovereignty. This guarantee of the sovereign 
rights of the states is the fundamental and 
governing factor in any proposal for the inti- 
mate association of states with British India. 
\Vhat we have attempted is to analyse the con- 
ditions of closer co-operation, and to discuss 
the problem that will face both British India 
and the states if Greater India is to come into 
being. The correspondence between the Prime 
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Minister and Sir John Simon and the historic 
declaration of the Viceroy made it clear tliat 
one of the main objects of the Round Table 
Conference would be to explore this compli- 
cated problem. It is hoped that this study, 
incomplete as it is, may prove to be of some 
help in the desired exploration. 

K. N. H. 

K. M. P. 

Simla, 

August i8, 1930. 
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The sensible question to ask about a book is obviously 
whether it makes some contnbution to a clearer under- 
standing of our situation by addmg or reaffirming important 
considerations and the inferences to be made from these 
Such books could be set off against those that were but 
expressions of vague discontent or emulation, or dcntmcia- 
tions of things because they are as they are or are not as 
they are not I have personally little confidence m those 
who cry lo here or lo there It is premature to advocate 
any wide siveepmg reconstruction of the social order, al- 
though experiments and suggestions should be encouraged 
What we need first is a change of heart and a chastened 
mood which will permit an ever-mcreasing number of people 
to see things as they are, m the light of what they have been 
and what they might be 

JAMES^HAHVEY ROBINSON 
The Mind m the Making 
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CHAPTER I 

CENTRIFUGAL FORCES IN INDIA 

The political experience of Great Britain will 
soon meet at the conference table the national 
aspirations of India for the purpose of evolving 
a permanent and workable constitution for 
a self-governing India. The occasion should 
provide the crucial test, not only of the states- 
manship of the representatives of Great Britain, 
but also of the practical wisdom and patriotic 
insight of the representatives of India. If any- 
thing tangible is to result from the conference 
it is necessary that both parties should approach 
the problem, not merely with goodwill and in a 
spirit of co-operation, but with a clear under- 
standing of the issues for which a solution is 
sought. Much spade work has to be done 
before the conference actually meets, and ideas 
should be clarified and put into a practicable 
shape, so that the collective wisdom of tlie con- 
ference could criticise, test and select from the 
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results of the researches of those who have de- 
voted time and energy to the questions at issue. 

Constitutions cannot, in the Abbe Sieyes 
manner, be evolved out of the inner conscious- 
ness of learned professors. They cannot be left 
to be invented by imaginative minds, nor do 
they come into existence automatically. In 
modem times every new constitution must be 
evolved by a process of careful selection — not 
indeed of principles but of devices. The prin- 
ciples, admittedly, are not matters in which there^ 
can be much room for choice. They are deter- 
mined by the historical evolution of the countiy 
concerned. These principles, interpreted and 
stated in terms of the tendencies of history and 
of the necessities of existing political facts 
arising therefrom, can alone provide the founda- 
tion on which constitutions can be built. The 
selection of devices, however, cannot be left to 
the moment of controversy or discussion, but 
should be the result of careful prior study. 

Suitable political institutions to meet the 
requirements of a country cannot be clearly 
thought out at a time of controversy or erisis. 
The circumstances which conduce to the birth 
of a new state or lead to the formulation of a 
new constitution may be created by blood and 
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■iron, bxit the constitution itself must be planned 
by careful forethought. The mechanism of 
a state has to be scientifically wrought and 
delicately balanced ; its parts must dovetail into 
each other, and it must reflect the fundamental 
factors of the national life. The attainment of 
such an equipoise cannot be left to haphazard 
formulas evolved on the spur of the moment. 
The exercise of forethought is specially neces- 
sary in the case of India, where there are many 
problems of magnitude to solve and the issues 
involved are of vital importance. Besides, it is 
generally agreed that the change in the constitu- 
tion should come by peaceful transffitrh'atlb'h; 
and not by violent change. 
the detailed analysis of the diffip^;]^aspects"t)f 
the problem is therefore all the . 

In the following pages an att^ _ 
made to study one important aspect 'of' dnMan. 
constitutional problems, namely the interplay 
of the centripetal and centrifugal forces of 
Indian politics and the methods of their recon- 
ciliation. 

The history of India is in one sense the 
history of the interplay of these forces. Impor- 
tant empires came into existence with powerful, 
centralised governments which hel^j 
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the diverse elements of the sub-continent, only 
to crumble into pieces again. At least from the 
time of the Maurya Empire (320 B.c.) this has 
been the case. In otlier countries the states 
did not fall, but were only supplanted. In 
India, on the otlier hand, once the central 
authority weakened, and thereby the cohesive 
force of tlie Empire became impaired, tlie con- 
stitueotelements became independent andsepar- 
ate political units. When the Mauryan dynasty 
became weak it was not supplanted by anotlier; 
instead, the empire itself disappeared and its 
component parts became independent king- 
doms. Again the centralising forces appeared, 
established empires, governments and adminis- 
trations, and tile same story was repeated. 
When the Mogul Empire was no longer 
governed with vigour, it was not a successful 
adventurer who deposed the phantom Emperor 
of Delhi and founded a new dynasQi; instead, 
every local ruler and every provincial governor 
set himself up as an independent monarch. 
And yet in the eighteenth centuiy there was in 
the country a very strong feeling of unity be- 
cause tlie spell of the Imperial Throne at 
Delhi bound every one from the Himalayas to 
Cape Comorin. 



The main problem of the constitution of 
India, tlierefore, is to provide a stable equili- 
brium for its centripetal and centrifugal forces. 
In India, as we have seen, the centrifugal 
forces have always been stronger and have 
ultimately won in the struggle against the 
central government. This fact argues that any 
Indian constitution must possess two funda- 
mental attributes. First, the central authorit}’' 
must have sufficient power to hold together the 
subordinate administrations, and the exercise 
of its power must continually tend to create 
the feeling of national loyalty. Secondl}^ it is 
necessary that the required autonomy of the 
subordinate administrations is not infringed 
in local matters. The central authority must 
necessarily be created by common consent; 
but the constitution must essentially provide 
for the distribution of power between the in- 
stitutions at the centre and between the centre 
and its peripher}^ and for co-ordinating their 
respective activities. What matters in India 
is this distribution and co-ordination. The 
proper distribution of pow’-ers between the 
central authority and the local authorities 
would alone ensure the permanence of the 
constitution. 
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It follows that two dangers must be avoided. 
First, the erection of the central government 
into a unitary government. If all powers were 
vested in the central government a strong state 
would come into being for a time, but it would 
not last, as the forces of localism would con- 
tinually undermine it. The States of India are 
not ‘ interpolated passages ’ in its national 
history. They represent the inherent particu- 
larism of India. A central government which 
took no account of the states would ignore this 
most persistent fact of India’s history. If in 
the interests of theoretical uniformity such a 
course were to be pursued, national life would 
be endangered and India might be thrown into 
a state of chaos and anarchy, such as followed 
the collapse of Mogul rule. 

The second danger to be avoided is the 
assignment of inadequate authority to the 
central government. Equally great would be 
the menace that would follow if the central 
government were not strong enough within its 
sphere of responsibility to enforce its decisions 
or to check the forces of disintegration. The 
first was the mistake of the Hohenstaufens, 
who ruined the magnificent heritage of Charle- 
magne and Otho the Great by their fight against 
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the claim of regional autonomy. The second 
was the mistake which converted the inherit- 
ance of Charles V into a phantom empire in 
which — at least after the Treaty of Westphalia 
— the sovereign power gravitated from the head 
to the members of the body politic. 

The history of the Holy Roman Empire in 
its later stages is illuminating and a lesson to 
all interested in the political evolution of India. 

Frederick II, the great Hohenstaufen, had 
himself by the two pragmatic sanctions dated 
1220 and 1232 given the nobles and cities 
practical sovereignty. The interregnum that 
followed his death and the disintegration of 
the Hohenstaufen hegemony strengthened the 
sovereign rights of the Princes. When Rudolf 
of Habsburg was elected Emperor the power 
of the central government was hardly sufficient 
to keep down even the minor nobility. But 
by the prestige of the imperial name, and by 
the persistence which characterised their Royal 
House, the Habsburgs laid the foundation of 
another revival of central authority. The Em- 
pire became practically hereditar)’^ in the House 
of Austria. From the time of the Golden Bull 
in 1356 to the Wars of Religion, the Empire < 
continued to grow as a Germanic monarchy. 
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But even during those days some efibrt was 
made to safeguard the position of the me- 
sovereignties. The Bundestag and the Han- 
seatic Leagues were successful efforts in this 
direction. The Electors of the Empire formed 
a union — the Kurfurstenverein — at Binigin in 
1424 A.D., and in 1495 A.D. the Imperial Court 
of Justice was established. Further, the Reichs- 
regiment was formed with a view to protecting 
the Princes from the autocratic pretensions of 
the Emperor. 

Under Maximilian and Charles V these 
efforts did not meet with much success. The 
overwhelming power of Charles V, who as King 
of Spam, heir to the Duke of Burgundy, master 
of the hereditary dominions of the Habsburgs, 
and German Emperor, ruled over territories 
larger than those which Napoleon ever had 
under effective control, made the German 

§ weak. But, in the Wars of Religion 
owed, the Electors and Princes asserted 
ves. This tendency found its culmina- 
the Treaty of Westphalia, by which the 
dence of the constituent states was 
fully recognised. The Justinian absolutism 
which th^Emperors had tried to develop had 
failed, and\Hippolytus a Lapide denounced 



FEDERAL INDIA 


9 


the pseudo-Romanism of the German Empire, 
giving to the claims of the Princes a theoretical 
authority which, in the hands of the great 
French cardinals, was found to be irresistible. 
These views gained currency, and the electoral 
states pressed them with effect at Osnabriick 
and Munster to safeguard their own indepen- 
dence. The Treaty of Westphalia recognised 
the sovereignty and independence of the con- 
stituent states, and thus put an end to the 
Emperor’s direct rule over those areas which 
were not his hereditary possessions. No direct 
interference was henceforth possibJe in the 
affairs of the states. All matters of common 
concern were to be decided by the Diet, which 
consisted of the Envoys of the Electors, Princes 
and the Free Cities of the Empire. The sub- 
jects which the Diet alone had the right to deal 
with included: 

1. Making war and peace for the Empire. 

2. Le\^nng of contributions. 

3. Making of common laws. 

The peculiarity of the Empire as reconstituted 
was that it had no common treasury, no proper 
imperial courts ; no system of common defence, 
since the quota system could not be enforced. 
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and there was no method prescribed for the 
punishment of a refractory member. 

From the Treaty of Westphalia to the formal 
abolition of the Holy Roman Empire, the 
Electors and Princes owed only a nominal 
allegiance to the Emperor. The power was 
effectively transferred from the head to the 
members of the Empire. Each principality and 
electorate set up as a petty kingdom. Prussia 
soon assumed the dignity of kingship and Ger- 
many from that time till its reunification under 
Bismarck was hardly even a geographical unit. 
The nominal head of the Empire was powerful 
only because of his hereditary possessions, and 
when, as happened in 1742, the imperial Crown 
passed out of the hands of the Habsburgs, 
the title itself became a mockery; indeed, 
Charles VII was elected at the dictation of a 
French marshal and lived as a pensioner of 
Louis XV. An effort was made by Joseph II 
to renovate the decayed machinery of the 
Empire, but that medieval and Catholic instru- 
ment was only put more out of gear by the 
rude handling of the atheist philosopher King, 
imbued with the ideas of the French ency- 
clopedists. When Francis II abdicated, the 
throne of Augustus, Cliarlemagne, Otho and 
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Frederick Hohenstaufen was officially relegated 
to the museum of history, its splendour having 
already departed with the Treaty of Westphalia. 

The Congress of Vienna passed the Act of 
Foundation of the Germanic Confederation, 
which, however, was nothing more than the 
ghost of the Holy Roman Empire haunting its 
accustomed home. 

The constitution of the Germanic Confedera- 
tion is remarkable for three things : 

1. The constituent members were com- 
pletely free and independent. Though the 
Diet had a shadowy authority in foreign affairs, 
all the major states pursued their own policy 
without any reference to imperial interests. 

2. The Confederation had no means of 
giving effect to its own decisions. There was 
no common army, and the methods of federal 
execution, tried for the first and last time in 
the Schleswig-Holstein question, led to war 
between Austria and Prussia. 

3. There was no authority in the Confedera- 
tion to decide either matters affecting Germany 
as a whole or those affecting the internal affairs 
of the states. In fact all the states had be- 
come fully sovereign, the Electors having 
taken the title of Kings. The Confederation 
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was established (i) to meet the vague demand, 
voiced all over Germany, for a visible symbol 
of unity, and (2) because Metternich thought 
tliat it would provide him with an instrument 
to control the affairs of the minor Princes, 
anxious as he was to establish Austrian hege- 
mony in Central Europe. 

The history of the German (Holy Roman) 
Empire and of the Confederation of Germany is 
full of valuable lessons for those interested in 
the future of India. It provides the example 
of a great country dissolving into petty states 
by the operation of forces many of which are 
present in the India of today. The centri- 
fugal tendency inherent in autonomous groups 
received full play in Germany with every 
measure which weakened the central govern- 
ment. The Princes of Germany, as are the 
Princes of India, were sovereigns in their own 
right. There was no joint machinery for 
making laws or for enforcing decisions. This 
is the case in India. So long as the central 
authority was strong, as under the Hohenstau- 
fens or under Charles V, the Princes bowed 
before the dictates of the Emperor. 'The 
states in India today submit to the exercise of 
an authority they cannot resist. But unless. 
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by their consent, effective machiner}' be created 
in time which shall guarantee their rights, while 
it reser\^es necessary powers to a common 
central government, the future of India may 
not be bright. The fight between the centri- 
petal and centrifugal forces (witness the claim 
of the Nehru Report to control the Princes: 
and the claim of the Princes that their relations 
are with the British Crown) must be ended, 
and this can only be achieved by balancing the 
forces in a suitable constitution. 

The German people had a racial and linguis- 
tic unity which the Indian people Jack. Ger- 
many had a united government for many 
centuries. But in spite of these advantages its 
unity broke down. It gave way under the 
pressure of the disruptive sentiments which 
naturally developed in regional administrations. 
The main reason of the collapse was that while 
the central government was powerful it omitted 
to provide any institutions which could nourish 
the national sentiment, or any machinery to 
focus opinion on matters of common concern. 
If there had been in Germany a federal court, 
a federal army, a federal customs union and 
a federal law-making body, the fall of the 
imperial government would not have meant 
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the disruption of the Empire. But, because 
such institutions had not been developed, the 
authority of the Princes asserted itself in the 
long run, and Germany disappeared from the 
map for 200 years, to emerge as a strongly 
centralised federal government. 

The history of the United States is in one 
sense a commentary on the dissolution of the 
Holy Roman Empire. The thirteen states 
which united to establish the Government of 
the United States were originally independent; 
but the 150 years that have passed since 
Washington was elected President have been 
remarkable mainly for the growth of the federal 
institutions. These have created national unity 
where formerly reigned the spirit of local isola- 
tion. How this change came about is examined 
in some detail in Chapter HI. 

It is sufficient to say here that this develop- 
ment was due, first to the increase of the power 
of the federal executive resulting from the 
control of the army, foreign policy, currency 
and customs ; secondly, to the growth of federal 
institutions, especially the Supreme Court, the 
Senate and the Chamber; and thirdly, to the 
wide measure of internal autonomy reserved to 
the states in matters which were not of com- 
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mon concern. The states have remained in- 
dependent in those spheres in which their 
sovereignty was not surrendered, but the seed- 
ling of the central government has by careful 
nursing: grown into a massive banyan tree 
under the shade of which the states feel them- 
selves safe from encroachment. The powers 
of the central government have by the opera- 
tion of economic and national forces, by judi- 
cial decisions, etc., been so aggrandised that 
one penetrating writer described the political 
organism of the United States as a congres- 
sional government. In India the tendency 
towards the aggrandisement of the central 
power has operated not only with much greater 
vigour but with an entire want of discrimina- 
tion. The result is that the states which 
negotiated on terms of equality with the Com- 
pany have been forced to accept a paramountcy 
which is incredibly wide. This phenomenon 
led one distinguished Viceroy to state publicly 
that the rights of the states were derived from' 
the Crown and that the Crown had voluntarily 
set limits on its own authority. Though this 
untenable theory has now been abandoned, it 
is sufficiently indicative of the extraordinary 
increase in the authority of the central govern- 
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inent which has been the dominant faet in the 
politieal evolution of India during the last' one 
hundred years. 

The division of central and loeal power in 
the federal constitutions of the self-governing 
Dominions also reveals two important facts. 
The position in Australia fundamentally differs 
from the position in Canada. A full analysis 
of this difference is made in Chapter IV. The 
first important point for our present purpose 
is that though in these countries there were no 
forces of historical particularism fighting for 
the maintenance of sovereign authority, yet it 
was realised that the development of local 
institutions and the strict limitation of central 
authority were not merely necessary but funda- 
mental. Secondly, it is remarkable that an 
alteration of the respective powers of the central 
and local governments can only be effected by 
special methods : in Australia by a referendum ; 
in Canada by a change in the British North 
America Act. The change is not left at the 
discretion of the central legislature, of which 
the power is strictly limited. 

Nowhere else was the reconciliation between 
the claims of locaFsovereignty and the demands 
of the central government so satisfactorily 
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effected as in the German Reich founded by 
Bismarck. Where Austria, in spite of Kaunitz, 
Th'ugun, Cobnezel, had signally failed, Bis- 
marck succeeded to a remarkable degree. The 
demand of the Kings and Princes of Germany 
for independent existence was met without 
weakening in any measure the central authority 
of the Reich. It recognised local sovereignties 
by leaving the member-states intact with their 
own institutions, councils and governments, 
and only certain defined powers were trans- 
ferred to the central government. But the 
powers transferred were, in the hands of 
Prussia, sufficiently large to give the necessary 
strength to the central government.^' 

Our attempt is to throw light only on one 
aspect of the Indian political problem — the 
relations between British India and the auto- 
nomous states under Indian rulers. The pur- 
pose of any Indian constitution should be to 
secure within a zoell-dejined range an effective 
national government consistent with the pre- 
servation of the internal autonomy of the 
sovereign states. These states are not parts 
of British India. Their inherent rights are 
guaranteed to them by treaties with the British 
* See Appendix II, The German Constitution. 
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Crown. It is therefore not as a concession to 
their dynastic and state particularism that a full 
reservation of their rights should be made in 
the constitution. Such reservation is neces- 
sary because the territories administered by 
the rulers have full freedom to remain outside 
a national Indian State unless they can be per- 
suaded to come in voluntarily. The states are 
therefore entitled to insist upon adequate 
guarantees for the preservation of all their 
rights except those that must be assigned to 
the national government to make it effective. 
The rights of the states are therefore a govern- 
ing factor in the solution of the Indian problem. 

What is the nature of the autonomy tliat the 
Princes claim in regard to their states ? It is 
the right to govern, to control their internal 
administration without any interference from 
outside. In matters of common concern it 
goes without saying they will take no action 
individually. 

It will be seen on analysis that there are two 
factors which constitute the problem of in- 
ternal autonomy, one limiting the other — 
namely, the interests of the common central 
government and the freedom of administration 
in local affairs. It is the equilibrium of these 
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forces that we call the constitution. Where 
there are sovereign bodies possessing inirerent 
sovereign rights the central government can 
only exercise such powers as are expressly 
granted to it. The problem is to determine 
these powers with strict regard to the peculiar 
conditions of India and to devise institutions 
for the exercise of these powers which would 
not override the reserved powers of the con- 
stituent states. 

This brings us to the question of juridical 
and judicial guarantees as known to the Ameri- 
can Constitution and to that of federal institu- 
tions such as the Supreme Court and the 
Senate. The American Constitution provides 
juridical guarantees for the sovereignty of tire 
states ; the Supreme Court safeguards this, and 
the Senate embodies the national sovereignty 
as the complex of the sovereignty of the states. 
In old Germany the existence of sovereigns, 
the maintenance by them of separate armies in 
times of peace, and numerous other symbols 
of sovereignty, necessarily limited the authority 
of the central government, and these limitations 
had to be reflected in the constitution. 

An attempt is made in the following pages 
to discuss the nature and form of the guarantees 
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which would satisfy the legitimate demands of 
the Indian States. An attempt is also made 
to examine the nature and variety of functions 
which the states would have to surrender if an 
effective national government is to be created. 

Briefly, the Princes would require : 

1 . The acceptance by the Dominion Govern- 
ment of India of the subsisting treaties as fully 
binding. 

2. The creation of a Supreme Court which 
would have the right to declare illegal and 
ultra vires any executive or legislative measure 
which goes against the clauses of a treaty. 

3. The creation of an executive body in 
which the states would have effective repre- 
sentation to decide matters of common concern. 

With these safeguards the states would no 
doubt surrender to the central government the 
right of exclusive control over matters of 
common concern. 

What are the matters of common concern ? 
In Chapter IV. an attempt is made to examine 
the list of subjects which have been declared 
in ofner ledera'i countries to 'oe wifiiin fne ex- 
clusive jurisdiction of the central government. 
A" few important considerations with regard 
to India hav^ also been analysed and stated in 
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Chapter VI. Generally speaking, it may be 
said that matters of common concern are 
those in which a decision by a particular 
state would affect either the peace, tranquillity 
or good government of the rest of the federal 
states, or in respect of which uniformity of 
,• design, development and control is essential 
for national gro\vth. 

These suggestions are purely tentative. All 
that is attempted in this monograph is to ex- 
hibit the essential factors, the delicate equipoise 
of which can alone create a constitution for the 
whole of India. The study of the conflict of 
centripetal and centrifugal forces in civilised 
political communities is analysed here, so that 
those who are engaged in drafting the con- 
stitution of India may have at their disposal 
the solution which other countries have applied 
in similar circumstances. 

One further general consideration may be 
noticed here. It is said that in these days of 
advancing democracy there is no place for 
Princes and their states, and that all govern- 
ments must conform to the demands of the 
national will. An examination of advanced 
modern states does not appear to afford any 
justification for the view that local autonomous 

3 
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groups must necessarily merge their identity 
in larger groups. The fall of the Hohen- 
2o!Ierns and the conversion of the German 
Empire into the German Republic have not 
abolished the states in Germany. Bavarian 
and Sa.xon particularism seems to be as strong 
today as it was in the days of the Empire. In 
Soviet Russia every small community which 
is ethnically separate is being constituted into 
an autonomous state. Not only substantive 
nations like Ukrainia, Georgia, Aaerbaijan, 
Khiva and Bokhara, but smaller groups that 
had previously lost tlieir national identity, are 
being revived as states, of course with proper 
safeguards for the central authority. The con- 
clusion that one is entitled to draw from these 
facts is that every stable constitution must take 
note of particularistic communities, and that 
the success or failure of political development 
is dependent on institutions designed to pro- 
vide an equilibrium between the powers of the 
constituent states and the central government. 
It may be recalled that the discussions prior to 
the drafting of the Treaty of Versailles pro- 
ceeded upon the recognition of this principle 
and that it underlay the formation of two new 
sovereign states. 



CHAPTER II 

FEDERALISM IN INDIA 

Broadly speaking, a constitution serves the 
following three purposes ; 

1 . The distribution and delimitation of public 
powers. 

2. The maintenance of public rights. 

3. The declaration of public obligations. 

The distribution of public powers requires 
the definition of {a) the respective spheres of 
authority of the central and local governments, 
(b) the mode of exercising the authority so 
divided, and (c) the regulation of mutual rela- 
tions between public institutions charged with 
authority and between the central and local 
governments. The maintenance of public 
rights, in its relation to all citizens under the 
constitution, involves the guarantee to them 
of a measure of individual liberty by legal 
sanction — e.g., by means of the writ of Habeas 
Corpus, the freedom of religious practices, and 
of the expression of personal views. In rela- 
tion to the States it involves the assignment to 

23 
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the central government of authority to coerce 
a recalcitrant state. 

In a country like India where the minority 
interests are varied, important and nervous of 
their special rights, the legal and constitutional 
guarantees necessary for their satisfaction have 
to be incorporated in the constitution. These 
minority interests may be those of communities 
like the Mussulmans or of political units like 
the Indian States. The maintenance of their 
rights is a matter of constitutional provision. 
Constitutions, too, are increasingly utilised in 
modern times for the declaration of the govern- 
ment’s obligations in certain matters like 
primary education. 

For the realisation of these objects a written 
constitution is clearly necessary. Viscount 
Bryce has said : 

‘ Where the centrifugal force is potent and 
especially where there are reasons to appre- 
hend its further development, the establish- 
ment of a rigid constitution may become 
desirable. . . . Where the existence of dis- 
tinct groups each desiring some control of 
its own affairs is fully perceived and duly 
admitted as a factor in the condition of the 
community, and where it is desired to give 
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legal recognition to the fact and to protect 
other local groups or sub -committees from 
being overridden by the largest among the 
groups or by the community as a whole, the 
creation of a rigid constitution offers a valu- 
able means of securing these objects.’* 

All these conditions are present in India. 
The constitution of India will therefore have 
to be a detailed document clearly defining the 
scope, the functions and the powers of each 
body and of each institution created there- 
under. The defects incidental to such a con- 
stitution are many and important. For one 
thing, it involves extreme legalism, because the 
provision for a judicial decision of constitu- 
tional issues gives to a Supreme Court an 
effective veto and vague revisionary powers. 
A written constitution is necessarily rigid. 
Being incapable of expansion, it arrests de- 
velopment and entails forcible change in the 
constitutional laws instead of alteration by 
gradual evolution. 

The constitution of the United States, which 
has been the model of most written constitutions, 
fully illustrates these weaknesses. A detailed 

* Bryce : Studies in History and Jurisprudence. Essay on 
Centripetal and Centrifugal Forces, p. 220. 
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Study of the constitutional machinery of the 
United States is attempted in the next chapter. 
Here it will be sufficient to point to some of the 
outstanding difficulties experienced in America 
during the last 150 years. The constitution 
had of necessity to leave many things vague. 
Much that was defined was clotlied in eigh- 
teenth-century phraseology and was the pro- 
duct of political theories which soon became 
obsolete. The enthronement of the ivritten 
word was naturally calculated to breed polemics, 
and its interpretation was left to a court of law. 
Constitutional development has therefore de- 
pended upon legal casuistry, and on numerous 
occasions in the recent past the Supreme Court 
of the United States has blocked the way of 
legislation universally admitted to be of a 
benevolent character. In 1895 this Court held' 
Income Tax to be unconstitutional: the result 
was an elaborate and cumbrous process of 
amendment of the constitution to give the 
central government the right 'to levy this tax. 
The Court’s decisions with regard to the right 
of owning slaves led to the Civil War, and the 
Av&wriOT purpose of the wntten coostitv- 
tion were decided not by legal argument but 
by the sword . Again, as one writer has put it : 
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‘ Regions the fathers' never knew were 
passing under federal control. The Court 
was given the impossible task of finding in 
legal terms which daily grew more outworn, 
solutions to economic problems Avhich daily 
grew more subtle. . . . Sometimes it has 
intoned the obscurities of dead philosophers, 
at others it has voiced the election re- 
turns. . . 

Iri recent times the Court has declared as un- 
constitutional an Employers’ Liability Act, a 
Workmen’s Compensation Act, a Child Labour 
Act, a Corrupt Practices Act, and a Mnimum 
Wage Act. 

As for the Senate, the share which this body, 
as representing all the states combined, has in 
appointments, foreign policy, etc., gives to it, 
in comparison udth the Lower House, a far 
larger measure of power. It is, as a recent 
writer has put it, ‘ a gargantuan cabinet for 
a continent of Rabelaisian diversity.’ The 
Senate when originally constituted consisted 
only of 26 members, but now contains 96. 
This enlargement has been automatic as more 
states have come in, since the constitution 
provided that each state, whether it be Nevada 
* Smellie, T/ie American Federal System, p. 141. 
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with 80,000 inhabitants or New York with 
10 millions, should have two members. 

Consistently with the strict division of the 
respective functions and powers of the con- 
stituent states and the central government, the 
constitution also provided for the gradual uni- 
fication of the states — ^a process which had 
achieved enough success to justify President 
Wilson in remarking that the United States had 
ceased to be a plural noun. A common citizen- 
ship and a single nationality have been de- 
veloped while the local autonomy of states 
has been preserved. Moreover, by the legal 
devices of restriction the centralisation of ad- 
ministrative functions has been prevented; 
othenvise in such a large geographical area as 
the United States there would have been, 
‘ apoplexy in the centre and anaemia at the 
circumference.’ 

So far as British India is concerned a written 
constitution is inevitable, as it 11111 have to be 
embodied in an Act of Parliament. So far as 
the states are concerned this constitution can 
only come\into existence by treaties.*' The 
only quesfioh is whether such an Act should 
be a detailed instrument by which every func- 
^ See Chapter V. 
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tion is enumerated and a judicial machinery be 
established to secure the constitution against 
legislative encroachments. The special argu- 
ments in favour of a judicial machinery in India 
to preserve the integrity of the constitution are 
dealt with elsewhere In view, however, of 
the inherent rights of the Indian States and 
the need for preser\’ing the cultural and reli- 
gious liberty as well as the political rights of 
the minorities — both considerations of a funda- 
mental character — the Indian constitution must 
provide a judicial machinery explicitly vested 
with the authority to declare ultra vires any 
legislation which infringes the constitution. 
The difficulties inevitably arising from such 
a position must be faced : especially the possi- 
bility that any law made by the supreme legis- 
lature might be declared invalid after it had 
been on the statute book for years. The crea- 
tion of a super-legislative body in the form of 
a union council, or senate, in which the states 
would be represented qua states, is also likely 
to lead to conflicts with the elected legislature 
which, modelled on the British Parliament, 
would be apt to claim the same sovereign 
authority. 


* See Chapter VI. 



30 FEDERAL INDIA 

The ideal of the existing Indian Legislature 
has been the British House of Commons. The 
history of the last ten years has shown that any 
attempt to limit the power of the Lower House 
is deeply resented by the people of British 
India. The Council of State, which was 
created as a revisory body, has practically been 
unable to assert its authority. The Govern- 
ment, though constitutionally not responsible 
to the Legislature, has been anxious to placate 
the Assembly, while its attitude towards the 
Council of State, except when it needed the 
support of this body in disregarding the deci- 
sion of the other, has been one of indifference, 
strengthened by the knowledge that it could 
not assert itself. The relative strength which 
these two bodies have gained provides an 
illuminating commentary on the text that where 
there are trvo legislative bodies the political 
centre of gravity will very soon shift to one 
of them. In the United States and in imperial 
Germany it shifted to the Senate and to the 
Bundesrat; in England, France, Canada, etc'., 
to the Lower House, Indian politicians, critical 
of every attempt to create an institution likely 
to have a conservative outlook, will not readily 
consent to the establishment of a super- 
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Parliamentary body in wHich tlie representa- 
tives of British India and the Indian States sit 
together to control policies in respect of 
matters of common concern laid down in a 
prescribed schedule. 

The essential incompatibility of Parliamen- 
tary government with federalism, which im- 
plies sovereignty in the constituent states, 
would have to be clearly borne in mind, and 
the effort of Indian constitution makers would 
have to be directed to the protection of the 
states from encroachment by an elected Lower 
House always claiming sovereignty as being 
inherent in the vote of the people. 

That the constitution of India if it is to 
include the states will have to be federal in 
form, is admitted on all hands. 

This implies that the central authority would 
have to be created by agreement between the 
federating states, each independent of the 
other, and would exercise only the powers 
specifically allotted to it by the constitution or 
those naturally flowing therefrom: all other 
powers being exercised by the constituent 
states. It is the maintenance of this line of 
division that is of the essence of federalism. 
Therefore a federal system presupposes : 
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1. The existence of states independent of 
each other, willing to enter into a compact for 
the creation of a central government. 

2. A written constitution, ‘ supreme over all 
other instruments of government,’ which shall 
only be changed according to a process speci- 
fically laid down in the constitution itself. 

3. The allocation of definite powers to the 
central government and the provision of 
machinery to ensure the effective limitation of 
the powers in all spheres of government—^ 
legislation, judicial competence and executive 
action. 

4. The creation of institutions whereby (i) 
the spirit of the union and (ii) the rights of 
the states shall be maintained. 

3. The existence of judicial power authori- 
tatively to interpret the constitution. 

So far as India is concerned it is clear that 
certain of the most important elements of 
federalism already exist, though in an inchoate 
form. There is a central government which 
exercises the powers necessary for defence, 
fortigw -palky a.'nd Vbt toeicvow of TCC.slEitca.at 
states, and it exercises these powers by virtue 
of their surrender by the Indian States. Thus 
the activities of the central government in 
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regard to these matters partake of the nature 
of federal authority, and except in these matters 
the sovereign authority of the states remains. 
They enact their own laws and exercise all 
other powers incidental to their internal sove- 
reignty. 

But of course this is federalism only in the 
embryonic stage, nor does it find expression in 
any appropriate institutions. The constituent 
states are not represented in any central body, 
like the Senate or the Bundesrat, designed to 
give them as governments the right to share in 
the determination of common policy. Nor is 
there any judicial machinery to interpret either 
the rights of the central government or those 
of the states. That function is exercised b)’’ 
the Government of India acting as the Para- 
mount Power which professes as a solemn duty 
the maintenance of the rights of the states. 
We shall examine later the essential incon- 
gruity of such a paramount power umpiring 
between itself and the Sovereign States with 
which it is bound by treaties. A further charac- 
teristic of the existing position is that although 
the people of the states are directly affected 
by the measures of the central authority they 
have no voice in their determination, and the 
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states themselves deny that the Government 
of India has any right to associate their peoples 
with the people of British India. 

The apparent exclusion of the states from 
the central authority imparts to the constitu- 
tion of the Indian Empire the semblance of a 
unitary government. The central government, 
which is also the Government of British India, 
decides all matters of common concern. -The 
casual observer is thus led to think that British 
India by its larger size, and therefore as the 
predominant partner, has the right to decide 
matters in which the states surrendered their 
sovereign rights to the Crown. If tliis view 
were correct, it would mean a denunciation of 
the true relationship of the Crown and the 
states and imply that the present constitufion 
of the Government of India was different from 
what it is; but this view is quite superficial, 
based as it is upon mere appearances. The 
Government of India, so far as it represents 
the Crown, has never in principle denied the 
right of the states to express themselves upon 
questions which concern or affect them. In 
fact, this right has always been admitted. 
Indeed, it was to give effect to this admission 
that the Maharajah of Patiala was nominated a 
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member of the first Legislative Council in 
i86i, and to the same end of eliciting the point 
of view of the states there were also nominated 
from time to time one heir-apparent of a ruler 
and two Ministers of states who are also state 
subjects. This direct association wth the 
affairs of British India was not approved of by 
the Princes themselves, and the Government of 
India had to revert to the practice of individual 
negotiation on common questions. Lord 
Lytton suggested a Privy Council to afford 
Princes the opportunity of taking a share in 
shaping the policy of their country. All these 
attempts were, however, tentative; the con- 
stitutional need for developing institutions for 
the discussion of matters of common concern 
continued to be increasingly realised, and the 
idea of meeting it was taken up seriously during 
the Great War. The ‘ Chiefs’ Conference,’ 
which later on became the Chamber of Princes, 
and the Standing Committee of the Chamber 
represent the first cautious steps towards the 
development of institutions by which the 
Princes could express their views to the Viceroy 
in matters which affect them jointly with 
British India. The success or failure of these 
institutions is not the point here. What we 
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desire to demonstrate is the fact that the 
Government of the Crown in India, though 
unitary in form, is essentially federal in prin- 
ciple. 

One great shortcoming of this semi-federal 
system of government in India, however, is 
that there is no independent judicial machinery 
to adjudicate upon inter-statal rights and to 
prevent the invasion by the central govern- 
ment of the domain of state sovereignty. At 
the present time all questions of this nature 
are decided by the Government of India in 
virtue of its claim of paramountcy. Since all 
that is regarded by tbe states as an encroach- 
ment on their rights is done in the name of 
paramountcy the need for competent judicial 
machinery is insistent, and its creation in- 
separable alike from justice and the content- 
ment of the states. The states have been 
asking for a Supreme Court, and the history 
of the relations between the states and the 
Government of India during the last seventy 
years is a conclusive argument in favour of 
their demand. 

The following official statements, which were 
elicited by the protests of the states, will make 
the point clear : 
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‘ In making its opium an*angements with 
native states in this Bombay Presidency, the 
British Government has acted in virtue of 
its powers as paramount authority and the 
states were bound to accept its decisions.’ 

‘ Upon a full review of the case the 
Government of India have come to the con- 
clusion that for imperial reasons which apply 
throughout India ... it is necessary that 
. . . Durbar should comply with the wishes 
of the Government. . . . His Honour must 
therefore ask the . . . Durbar to carry out 
the request.’ 

Every encroachment on the treaty rights of 
the states has been justified by the Govern- 
ment of India as being implied in the right of 
paramountcy. This method of the allocation 
of spheres of power between the central 
authority and the states, even if there be justi- 
fication for it in the treaty relations of the two 
parties, is calculated to retard the growth of 
an All-India polity. At the same time it has 
to ,be remembered that even in the United 
States the enforcement of constitutional limi- 
tations by judicial authority — ^which now seems 
so essential and axiomatic — did not come about 
without bitter and animated controversy. In 

4 
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the very first Congress, Madison argued : ‘ An 
exposition of the constitution may come "with 
as much propriety from the legislature as from 
any other department of Government.’* The 
executive sternly resisted the attempt of the 
judiciary to interfere with its functions.f On 
the other hand, Hamilton (Federalist Essay 
No. LXXVIII) conclusively demolished this 
view that either the legislature or the executive 
has as much right as the Supreme Court to 
interpret its own powers. He says ; 

‘ Some perplexity respecting the rights of 
the courts to pronounce legislative acts void, 
because contrary to constitution, has arisen 
from an imagination that the doctrine would 
imply a superiority of the judiciary to the 
legislative power. There is no position 
which depends on clearer principles than 
that every act of a delegated authority, con- 
trary to the tenor of the commission under 
which it is exercised, is void. No legis- 
lative act contrary to the constitution can 
therefore be valid. To deny this would be 
to affirm that the deputy is greater than his 

* Quoted in Smellie: The American Federal System,^. 139. 
f The separation of judicial and executive functions has 
not yet been secured in British India. 
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principal : that the servant is above the 
master : that the representatives of the people 
are superior to the people themselves. . . . 
If it be said that the legislative bodies are 
themselves the constitutional judges of their 
o%vn powers and that the construction they 
put upon them is conclusive upon the other 
departments it may be answered that this 
cannot be the natural presumption where it 
is not to be collected from any particular 
provisions in the constitution.’ 

The executive as well as Congress, however, 
held that the right to decide their own powers 
was left with them and not with the Supreme 
Court. The power of judicial disallowance 
came to be accepted fully only after Chief 
Justice Marshall’s famous decision in Marbury 
V. Madison that if the idea of executive or 
legislative interpretation of powers were ac- 
cepted ‘ then written constitutions are absurd 
attempts to limit a power in its own nature 
illimitable.’ 

In the Indian Government of today, as a 
body representing the whole of India, there is 
a complete absence of any association between 
the people of the states and the people of 
British India. If a federal constitution were 
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to be set up in India this condition would be 
quite compatible tvith it. In every system of 
federation the citizen is subject directly to two 
authorities — the central federal authority and 
the state authority. In India, though the 
central government exercises some measure of 
indirect authority over the subjects of the 
states, it exercises no direct authority over 
them except in the matter of foreign travel. 
At the same time, though indirect, the authority 
that the central government does exercise is 
large and varied, operating almost exclusively 
through the machinery of the states and under 
the cover and form of state sovereignty. As 
there is no direct exercise of authority, the 
central government is not in any manner 
responsible to the people of the states. Nor is 
there any legal or political necessity for creating 
the government at the centre by the suffrages 
of these people. 

The history of federalism show's that federa- 
tion has everywhere been the culmination of 
a union already in being. The fathers of the 
American Constitution met merely in order to 
perfect the machinery of the loose confedera- 
tion which had been organised to fight the 
colonialism of George III. Germany had all 
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along been a single state divided into auto- 
nomous and mutually conflicting units. At no 
time was the essential unity ‘ of the German 
people destroyed. Even in the period of poli- 
tical decentralisation, between the Treaty of 
Westphalia and the North German Confedera- 
tion, the national unity of Germany found a 
shadow}' expression first in the Holy Roman 
Empire and then in the loose federalism of the 
constitution of 1815. In the same way during 
the last 130 years the political unity of India 
has been practically effected. A federal con- 
stitution in India would merely involve the 
formal ratification of existing conditions, neces- 
sarily accompanied by the creation of appro- 
priate institutions. 



CHAPTER III 

SOME EEDERAL CONSTITUTIONS 

The thirteen colonies which revolted against 
the mercantilism which characterised the gov- 
ernment of George III established amongst 
themselves a loose confederation in order to 
secure unity of action. It is not to be supposed 
that they desired to establish a united govern- 
ment; they merely combined against the com- 
mon enemy. 

The Congress established by the articles of 
confederation had no authority to legislate for 
them, nor could it enforce its decisions e.'ccept 
through the agency of the state governments. 
After the war even this very loose confederacy 
threatened to disappear. If the states were 
not to fall apart and develop as separate and 
totally independent republics it was necessary 
that a more effective union should be devised. 
There was general agreement that the defects 
of the confederation should be removed, but tlie 
politicians of the states were by no means 
agreed on the necessity of establishing a power- 
ful Central Government.' 

42 
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The Convention which was called devised a 
constitution in which the principle of inherent 
sovereignty of the constituent states was recon- 
ciled with the exercise of necessary executive 
power by a Central Government, The Ameri- 
can Constitution is a very short document 
which has been read aloud in twenty-three 
minutes. But it laid down the main principles 
on which the government of the Union w^as to 
be based and created the institutions by which 
those principles were to be carried out. 

The United States is, as its name implies, a 
union of states. The Constitution recognises 
this fundamental fact and embodies the prin- 
ciple that the Central Government can only 
exercise those powers which are expressly 
granted to it. The residuary powers belong 
to the states. The accepted principles of’ 
judicial interpretation of the constitutional 
powders of the Central Government are (i) that 
every power so claimed ‘ should be articu- 
lated to some provision of the constitution ’ ; 
(2) ‘ where there is such articulation, inter- 
pretation should be liberal.’ The powers of 
the Central Government are therefore strictly 
limited and comprise those expressly granted 
and those w’hich naturally follow from such. 
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The Constitution gives exclusive power to 
the Federal Government in the following 
matters : 

To lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the 
common defence and general welfare of the 
United States, but all duties, imposts, and 
excises shall be uniform throughout the United 
States ; 

To borrow money on the credit of the United 
States; 

To regulate commerce with foreign nations 
and among the several States, and with the 
Indian tribes ; 

To establish an uniform rule of naturalisa- 
tion, and uniform laws on the subject of bank- 
ruptcies throughout the United States; 

To coin money, regulate the value thereof, 
and of foreign coin, and fix the standard of 
weights and measures; 

To provide for the punishment of counter- 
feiting the securities and current coin of the 
'MafftehStatna.', 

To establish post offices and post roads ; 

To promote the progress of science and use- 
ful arts, by securing for limited times to authors 
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,and inventors the exclusive rights to then- 
respective writings and discoveries ; 

To constitute tribunals inferior to the Su- 
preme Court; 

To define and punish piracies and felonies 
committed on the high seas and offences against 
the law of nations ; 

To declare war, grant letters of marque and 
reprisal and make rules concerning captures 
on the land and water; 

To raise and support armies, but no appro- 
priation of mone}’- to that use shall be for a 
longer term than tv'o years ; ^ 

To provide and maintain a navy; 

To make rules for the government and regu- 
lation of the land and naval forces ; 

To provide for calling forth the militia to 
execute the laws of the Union, suppress insur- 
rections, and repel invasions ; 

To provide for organising, arming and dis- 
ciplining the militia, and for governing such 
part of them as may be employed in the 
service' of the United States, reserving to 
sthe States respectively the appointment of 
the officers and the authority of training the 
militia according to the discipline prescribed 
by Congress; 
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To exercise exclusive legislation in all cases 
whatsoever, over such district (not exceeding 
ten miles square) as may, by cession of parti- 
cular States and the acceptance of Congress, 
become the seat of the Government of the 
United States, and to exercise like authority 
over all places purchased by the consent of the 
legislature of the State in which the same shall 
be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful building; and 

To make all laws which shall be necessary 
and proper for carrying into execution the fore- 
going powers, and all other powers vested by 
this Constitution in the GoTCrnment of the 
United States, or in any department or officer 
thereof. 

These clauses define the limits of th~e power 
of the Federal Goveriunent. The loth Amend- 
ment further states expressly that the powers 
not delegated to the United States by the Con- 
stitution nor prohibited by it to the states are 
reserved to the states respectively or to the 
people. 

Every express provision of powers to the 
Central Government produces a progeny of its 
own. Thus 'the powers of taxing and borrow- 
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ing money, of regulating commerce and of 
carrying on war have given to the Federal 
Government extensive authority not contem- 
plated under tlie Constitution. The taxing and 
borrowing powers have enabled the Federal 
Government to establish a national bank and 
to authorise it to issue notes. The right to 
regulate commerce has been interpreted to 
mean legislation and control of transportation, 
control of navigable waters and the right to 
estabhsh a Railway Commission to control 
inter-statal traffic. 

The rights of the states are protected not 
merely by the limitation of the rights of the 
Central Government, but by the recognition 
expressly contained in the loth Amendment 
that the residuary powers are with the states. 
All authority which is not granted to the 
Central Government or resen’ed for the people 
continues to be vested in the states. As a 
leading authority has stated, the Constitution 
‘presupposed and recognised the existence of 
state governments which had ver}’’ definite 
functions and far-reaching powers.’^ In the 
spheres allotted to each, both the Central 

* Kimball: The National Government of the U.Sji., 
p. 52. 
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Government and the states were supreme and 
their authority absolute. 

Whenever a doubt arises as to the sphere of 
powers the presumption is in favour of the 
states. State legislation is barred only by 
express prohibition in the Constitutiom ~ Com- 
plementarily, for a legislative act of the Con- 
gress there must be an express grant of power. 
Where jurisdiction is concurrent the federal 
law, however, overrides the state law. 

This division of powers as federal, state, 
concurrent and national naturally gives rise to 
a conflict of jurisdictions. The preservation 
of the due authority of each within its' own 
allotted sphere was the main object of the 
fathers of the Constitution. The popular idea 
that the Constitution entrusted this responsi- 
bility to the Supreme Court is not strictly 
correct. The power of legal disallowance, 
however clearly implied, was not expressly 
granted to this Court, and the issue thus in- 
volved occasioned a prolonged controversy. 
It was finally settled by the decision of the 
Supreme Court in the celebrated case of 
Marbury v. Madison, when Chief Justice Mar- 
shall, the second founder of the American Con- 
stitution, stated the law in the following terms: 
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‘ The powers of the Legislature are defined 
and limited; and that those limits may not 
be mistaken or forgotten, the Constitution 
is written. To what purpose are powers 
limited and what purpose is seiwed by com- 
mitting the Constitution to writing, if the 
fullest limits may at any time be passed by 
those intended to be restricted ? The Con- 
stitution is either a superior paramount law 
unchangeable by ordinary’ means or it is 
on a level ■u’ith ordinary’ legislative acts and 
like an}* other act is alterable when the Legis- 
lature shall please to alter it. If the former 
part of tlie alternative be true then a legisla- 
tive act contrary to the Constitution is not 
law; if the latter part be true then viTitten 
constitutions are absurd attempts on the 
part of the people to limit a power in its 
own nature illimitable.’ 

The principle of judicial disallowance is now 
universally accepted in America, but there are 
inherent defects in the resulting system. The 
gravest of these is that when judicial decisions 
come into conflict with executive opinions 
there is no sanction by which the decision of 
the Court can be enforced. In i8oi, when 
Chief Justice Marshall declared that the 
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Supreme Court had the authority to compel 
executive officers to perform specific acts, 
President Jefferson protested. In 1829, when 
the Supreme Court ordered the state of 
Georgia to release persons who had been im- 
prisoned under a local statute, President Jackson 
declared : ‘ Justice Marshall has pronounced 
his judgment : let him enforce it if he can.’ In 
the Dred-Scott case the Supreme Court held 
that the Congress had no power to prevent 
slavery in the territories. The reply to this 
was given by Abraham Lincoln when he said : 
‘ If the policy of the Government is to be irre- 
vocably fixed by decisions of the Supreme 
Court in ordinary litigation between parties . . . 
the people will have to cease to be their own 
rulers.’ The deadlock created by such ob- 
structions was only solved by a prolonged Civil 
War. 

Another serious defect of the principle of 
judicial interpretation of constitutional validity 
is that every issue has to be fought by ordinary 
litigation as between private parties; questions 
of principle are ‘ fought out within a cloud of 
specific issues and sicklied o’er with the pale 
cast of legal thought.’ As a recent writer on 
the American Constitution has put it : ‘ The less 
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true legal innovation may appear, the greater 
may be the political consequence. The courts 
may permit an invasion of libertj^ under cover 
of the extension of a specific power given by 
the constitution to the Government.’ 

Then, again, a law which may have been on 
the statute book man)' years may suddenly be 
declared unconstitutional. Legal enactments 
are thus rendered precarious. 

These defects of the principle of judicial 
disallowance would be apt to assume in India 
an exaggerated form. The states possess ex- 
clusive rights of administration in their own 
territories ; therefore unless the Central Govern- 
ment, when it differs from a judicial decision, 
is prepared to coerce a state by force of 
arms, the deadlock which President Jackson 
threatened would often arise. Assume that a 
specific state law is declared invahd as being 
against the Constitution. The Central Govern- 
ment holds the -ciew that the judicial decision 
was VTong and the state was within its rights 
and was in fact exercising a necessary power. 
Assume, further, that the state authorities 
defy the judicial decision. How is the Court 
to enforce its decision, unless the executive 
authority is prepared to compel the state to 
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execute a decree which that authority itself 
believes to be wrong ? 

Again, the people of India are believed to be 
litigious by temperament. All their legal acu- 
men would be devoted to the purpose of 
leading the Supreme Court to declare that 
every law which they disliked infringed some 
principle of the Constitution. As the Consti- 
tution of India would have to guarantee freedom 
of religious worship, rights of minorities, etc., 
there would be no law which would not be 
open to attack from some point or the other. 
The Mussulman agitation against the Sarda 
Act provides an example. The power of 
judicial disallowance might in India restrict 
legislative authority to such an extent that 
legislation might become wellnigh impossible 
unless extensive authority were reserved to the 
Centra! Government. 

The institutional guarantee given to the 
American states centres in the Senate, which 
represents the states, just as the House of 
Representatives represents the nation. In 
the Senate each state is represented by 
two members. Thus there are ninety-six 
members for the forty-eight states of the 
Union. As the Senate represents the states 



FEDERAL INDIA 53 

it shares on behalf of the states extensive 
powers with the executive government. A 
vital share in foreign policy, treaty making, 
finance and certain ver^^ important appoint- 
ments is secured to the Senate by the Constitu- 
tion. Thus the Senate is not merely a legis- 
lative body, but an executive organ which 
shares with the President many functions of 
importance. Originally it v,’as a bod)’’ of 
ambassadors from the states who constituted 
a permanent Cabinet for the President. When 
there were only thirteen states a Cabinet of 
twenty-six was not, perhaps, imworkable, but 
a cabinet of ninety-sis is rather cumbrous, 
and the history of the Senate’s exercise of its 
share of executive power has shown the weak- 
nesses inherent in the system. 

The main characteristics of the constitution 
of the Senate are that : 

1. The Senators represent the states. 

2. Each state has equal representation. 

3. The Senate shares executive power with 
the President and legislative power -with the 
House of Representatives. 

The fact that the Senate represents the 
states is what makes the Federal Government 
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a union of states. ' It is in its character as the 
institution which represents all the states that 
the Senate shares the control of foreign policy, 
and the treaty-mahing power — the essential 
attributes of the sovereignty of the states. 
By reserving tliose powers to the Senate the 
states preserve their own sovereignty and assert 
the principle that the Central Government is 
only a union of states. The ambassadorial 
character of the Senate and its share of power 
constitute what may be called the institutional 
guarantee of the states as distinct from the 
juridical guarantee of the Constitution and the 
judicial guarantee of the Supreme Court. 

The equality of representation in the Senate 
is the device by which particular states are 
prevented from becoming dominant by reason 
of their population. It is calculated that 
eighteen of the smaller states (electing thirty- 
six members) do not together equal New York 
in population. Thus each state as a state 
has an equal degree of control in the Central 
Government. 

It is recognised on all hands that the Senate 
of the United States is a political institution of 
great weighf, wisdom and responsibility. It 
has given to the states a sense of security and 
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a feeling that in surrendering their sovereignty 
to a central authority they have surrendered it 
only to themselves. It has effectively recon- 
ciled the doctrine of states’ rights with the 
necessity for a strong Central Government. 
The possible objections to such an institution 
in India are many, and they will be discussed 
in some detail in a later chapter. So far as 
America itself is concerned, the Senate has 
been the means of creating a dangerous divi- 
sion of executive responsibility in important 
matters. It has made secrecy, despatch and 
finality impossible in the conduct of foreign 
affairs. Though the geographical position of 
America has saved it from disasters which 
might otherwise have resulted from having the 
foreign policy of a great Commonwealth con- 
ducted by ninety-six members, no impartial 
critic can say that the right of the Senate to 
share the treaty-making power has not been a 
source of weakness to the Federal Government. 

The federal constitution of America was 
cemented by the Civil War and has been 
strengthened by the evolution of 150 years. 
Neither the perverse brilliance of Coulhon 
nor the genius of Jefferson Davis was able to 
effect a permanent breach in it. But it should 
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not be forgotten that in contrast with India the 
rights of tlie states in America, though tena- 
ciously held, were artificial and had not been 
strengthened by centuries of local feeling and 
by loyalty to particular dynasties. Further, 
never was the Constitution seriously threatened 
from outside. These are considerations which 
undeniabtylimit the application of the American 
doctrines and principles to Indian conditions. 

The Constitution of Imperial Germany pre- 
sents more analogies to the student of Indian 
politics than does that of the United States of 
America. The problems that faced the states- 
men of 1867 and 1871 were (i) the existence 
of one state— namely, Prussia — predominant 
alike in military and financial power, in area 
and in population; (2) the existence of a 
large number of minor states, each rooted in 
historical tradition and intensely jealous of its 
sovereignty; (3) the interlacing of the terri- 
tories of Prussia with those of other states in 
such a manner as to bring it into the closest 
contact with them all ; (4) the complete iden- 
tity nf economic interests resulting from fifty 
years of the Zollverein which Massen had 
founded in 1818; (5) the resulting necessity of 
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voluntary surrender by each state of a part of 
' its sovereignty in order to make a federation 
possible. 

The union of the American states was a 
union of equal states. The union of Germany 
was the federation of the smaller states with 
Prussia. Under the American federation each 
state had equal rights. In the German Empire, 
Prussia negotiated with each state separately 
and made concessions, not always liberal (e.^., 
in the case of Wiiitemberg), which suited the 
occasion. The German Constitution is there- 
fore worth special study. By the North German 
Confederation of 1867 three main organs were 
created: the Federal presidency, which was 
given permanently to the King of Prussia, the 
Federal Coimcil (the Bundesrat), and the 
Reichstag. The President represented the 
Bund in all external matters, though his consent 
was not necessar)^ to feda-al legislation or to 
federal taxation. As King of Prussia he re- 
tained all his authority over Prussia. As 
President he summoned and dissolved the 
Reichstag. The important new bodj* created 
by the North German Confederation was the 
Federal Council, or the Btmdesrat. This was 
a body like the American Senate created out 
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of the states^ representing the states, but, unlike 
the American Senate, dependent entirely on 
the states. It was * a syndicate of governmental 
delegates appointed in assigned numbers by 
the Bund, who voted as units representing the 
assigned vote, on the instruction of their 
respective governments.’* Unlike the Senate, 
again, its deliberations were secret, but like the 
Senate it shared executive authority. Out of 
the >iorty-three votes in the Federal Council 
seventeen were reserved for Prussia and 
twenty-six were assigned to the other twenty- 
one states. 

The method by which this Confederation 
was called into being is also of importance. 
Prussia conducted independent negotiations 
with the twenty-one states which were to be 
federated with her, and concluded separate 
treaties. The validity of tlie Constitution rested 
upon these treaties by which the different 
rulers surrendered a common measure of their 
powers. The constituent assembly merely rati- 
fied the Constitution created by the treaties. 
In essence, therefore, the North German 
Confederation was a permanent alliance of 
twenty-one states witli Prussia. The alliance 
• Grant Robertson, Bismarck, p. 229. 
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was on the basis of the guarantee to the states 
of their internal sovereignty coupled with the 
surrender of definite powers to a central 
government constituted out of the states. 

The German Empire which came into exis- 
tence in 1871 was merely the extension of the 
North German Confederation to include the 
German states south of the Main. It attained 
completeness by fitting into the framework of 
the Constitution of 1867 the remaining states 
of Bavaria, Wiirtemberg, Baden and Hesse. 
The method followed was the same as in 1867. 
When the ministers of these states arrived at 
Versailles Bismarck negotiated with them in- 
dividually. 

The Federal Council was as much an essential 
part of the Imperial Constitution as it was of 
the North German Confederation. It con- 
tinued to be a syndicate of governments, 
a secret diplomatic Congress, an imperial 
Cabinet, and a legislative body all rolled into 
one. Of the fifty-eight votes, Prussia had 
seventeen, Bavaria had six, and the rest were 
divided unequally. Effective power con- 
tinued to be in the Federal Council, in which 
also the particularism of the states was em- 
phasised. Prussia was excluded from the 



6o FEDERAL INDIA 

Foreign Relations Committee. Bavaria had a 
permanent seat on the Fortification and the 
Army Committees. The right of declaring any 
but a defensive war was shared by the Federal 
Council with the Emperor, and authority in ail 
federal matters was really vested in it. The 
Reichstag, on the other hand, possessed wide 
legislative powers. In this matter the Gernm 
federation went much further than the United 
States. Article IV of the Imperial Constitu- 
tion enumerates the subjects allotted to the 
imperial legislature.* 

The peculiar feature of the Constitution |of 
Imperial Germany was the predominance |of 
Prussia. The Constitution had three funda- 
mental objects in view. First, that Prussia 
should not be overridden by any state or group 
of states; secondly, that the rights of the states 
should not be interfered with; and thirdly, 
that the people of Germany should have a 
common Parliament, which, however, would 
not have the power to interfere with the re- 
served authority of the states. 

By giving Prussia seventeen votes in the 
Bundesrat (fourteen being sufficient to veto 
constitutional changes) the first object was 
• See Appendix, pp. 164-6. 
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served. By concentrating powers in the hands 
of the Federal Council created out of state 
governments the rights of the states were guar- 
anteed, By calling into existence a German 
Parliament elected by universal suffrage from 
the whole empire a democratic form was given 
to the popular demand for unification. 

Under the Weimar Constitution (1919), the 
rights of the states have suffered a diminution. 
Republican Germany is more unitary and cen- 
tralised. The course of imperial legislation 
under the Kaisers had materially encroached 
upon the rights of the states, and the symbols 
of sovereignty preserved for them, though out- 
wardly impressive, were in fact illusory, except 
in so far as these rights were institutionalised 
in the Federal Council. Even the financial 
initiative of the states was restricted in favour 
of the Empire. 

Under the new Constitution the Federal 
Council still exists as representing state govern- 
ments, and the separate existence of states as 
autonomous, if not as sovereign units, is re- 
cognised, But the basis of the constitution 
has been changed. It is no longer one of 
alliance between states and rulers. It is now 
a Constitution based on the will of the German 



nation. To that extent the rights of the states 
have ceased to be inherent, for a constituent 
assembly or a referendum can change the Con- 
stitution without the consent of state Govern- 
ments. 





CHAPTER IV 

SOME FEDERAL CONSTITUTIONS continued 

Due to its historical grotvth and the fact of its 
guaranteed neutrality, the Constitution of 
Switzerland presents some remarkable charac- 
teristics. In origin the Cantons were in- 
dividual sovereign bodies, each possessing 
marked characteristics. Not only linguist- 
ically and ethnologically, but even from the 
point of view of social organisation, aristocratic 
communities like that of Geneva differed from 
the peasant democracies of Unterwalden and 
Schwyz. Their union was quite loose and the 
confederacy of 1513, even though it lasted as 
late as the French Revolution, Avas hardly a 
federal government in the modem sense. The 
Helvetic Repubhc which resulted from the 
impact of the French Revolutionary ideal — 
unitary in its political principles — ^attempted to 
create a centralised form of government. But 
no sooner was the strong arm of Napoleon re- 
moved than the Cantons fell apart again and 
the constituent states of a former day asserted 
their individual sovereignty, practically ignor- 
ing the Central Government. 

63 
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It required a war of secession to bind the 
states together, and a genuine federal union 
was established in 1848. As amended in 
1878, that Constitution is still the fundamental 
law of the Swiss state. ' 

The Swiss National Government has only 
those powers that have been specially con- 
ferred upon it by the Constitution. It is 
expressly laid down that the Cantons are 
sovereign and retain all sovereign authority 
which they have not delegated to the Federal 
Government. The states possess equal rights, 
unlike the states of Germany. The division 
of powers follows the principle of legislative 
centralisation with administrative decentralisa- 
tion ; that is to say, that while the area reserved 
for federal legislation is much wider than that 
for state legislation, the federal laws are ad- 
ministered through the Cantonal agency. The 
federal legislature deals with the regulation of 
religious bodies, prevention of epidemics, and 
even such minor details as game laws. On 
the other hand, the functions of the Federal 
executive are limited : they are practically con- 
fined to foreign affairs, customs administration, 
posts and telegraphs, alcohol monopoly and 
social insurance. But the confederation has 
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a sort of supervisory legislative authority over 
the Cantons. Moreover, by the method of 
referendum many additional subjects are being 
brought within the authority of the Federal 
legislature. 

The Central Government of Switzerland may 
be said in many respects to be the very embodi- 
ment of Federalism. As Professor Dicey says ; 

‘ Everywhere through the Swiss arrange- 
ments you may observe a desire to keep a 
sort of balance between different states. 
The members of the Council are seven in 
number; each member must of necessity 
belong to a different Canton. The Federal 
Parliament meets at Berne : the federal court 
sits at Lausanne in the Canton of Vaud : the 
federal university is allotted to a third 
Canton, namely Zurich.’* 

The federal principle also finds full play in 
the fundamental institutions. The Senate is 
comprised of two members from each Canton, 
while the Federal House, like the Reichstag 
and the. American House of Representatives, 
is elected to represent the people. The 
Federal court is charged with the constitu- 
* Dicey: Law of the Constitution, eighth edition, p. Ixxvii. 
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tional duty of seeing that neither the Cantons 
nor the confederation trespass upon each 
other’s respective spheres. It has jurisdiction 
in suits between the confederation and the 
Cantons and between the Cantons among 
themselves. The Federal Court performs 
numerous other duties. For instance, it 
entertains complaints of the violation of the 
constitutional rights of citizens, whether can- 
tonal or federal. But it is not empowered to 
pronounce upon the validity of any federal law. 
In a small community such as that of Switzer- 
land, where the people may be appealed to by 
referendum, the need to protect .the states 
from the encroachment of the Federal execu- 
tive does not arise. It is worthy of notice that 
in the Swiss confederation, though the Cantons 
are sovereign and autonomous and the Federal 
Government possesses only limited powers, yet 
the institutional and judicial guarantees for the 
maintenance of state rights are not regarded as 
very important, nor are they so effective as 
elsewhere. The Senate, which is constituted 
out of the states, is a lifeless body. What, 
then, is the guarantee of the freedom of the 
states?^ 

The answer to the question lies in the fact 
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that the Swiss Cantons are not merely the seats 
of a rooted particularism which the Central 
Government, however constituted, dare not 
attack; and they do not suffer from any great 
inequality of population, wealth or power. In 
the United States, if the equality of states were 
not rigidly maintained in the Senate, the pre- 
dominance of a few states would make the rest 
dependencies. In the same way, if the other 
states of Germany were not given weight, they 
would cease to count in the partnership with 
Prussia. In Switzerland the location of federal 
institutions in different Cantons and the in- 
dividual representation of the Cantons in the 
Federal Council tend to make the Federal 
Government itself the champion of states. Be- 
sides, it is always possible to appeal to the people 
themselves by a referendum, and the particu- 
larist sentiment is so common to all the Cantons 
that any tendency to encroach upon the rights 
of the states is sure to meet with popular dis- 
approval. 

The Commonwealth of Australia offers a 
much more effective solution of federal prob- 
lems. We are not here concerned with the 
special features of the Australian Common- 
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wealth as a Dominion. These have to do with 
its relation to the British Crown and its con- 
stitution as a parliamentary form of govern- 
ment. We are only concerned with those 
details of the Australian Constitution which 
impart to it a federal character. 

Australia is essentially a union of states 
which were individually autonomous before 
the Commonwealth came into existence. As 
the preamble of the Commonwealth of Australia 
Act says : ‘ Whereas the people of New South 
Wales, Victoria, South Australia, Queensland 
and Tasmania . . . have agreed to unite in 
one indissoluble federal Commonwealth . . . 
be it therefore enacted.’ The preamble gives 
the clue to the Constitution. The existence of 
the states as autonomous bodies is assumed, 
and their union, it is expressly stated, is to be 
on a federal basis. The unmistakable inten- 
tion was that the states should continue to 
enjoy a large measure of internal independence, 
and that they should not derive their powers 
from the Federal Government. This, in fact, 
is the principle which underlies the whole Act. 
A federaFexecutive, a federal legislature, and 
a federal col it are constituted by the Act, but 
their powers ,^are defined. 
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‘ Every power ’ (says Sub-section 107, 
Chapter V) ‘ of the Parliament of a Colony 
which has become or becomes a state, shall, 
unless it is b)^ this constitution exclusively 
vested in the Parliament of the Common- 
wealth or withdrawn from the Parliament of 
the state, continue as at the establishment of 
the Commonwealth or as at the admission or 
establishment of the state as the case may be.’ 

The powers of the Federal Government, 
though restricted to those expressly granted, are 
still sufficiently wide. I’he Federal Parhament 
has the exclusive right to make laws for the 
peace, order and good government of the 
Commonwealth with respect to certain enu- 
merated subjects, chief among them being: 

Foreign affairs. Defence. Trade and com- 
merce with other countries and among the states. 

Customs. Borrowing on the credit of the 
Commomvealth. Postal and telegraphic service. 
Currency coinage and legal tender, naturalisa- 
tion, etc. 

The federal institutions are ' the Federal 
Parliament and the Supreme Court. The 
government of the Commonwealth being par- 
liamentary in character and modelled on the 

6 
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English Constitution, the authority vested in the 
Federal Parliament is exercised by the federal 
executive. This circumstance has naturally 
tended seriously to affect the position of the 
states. In Australia, as in other federations, 
the Senate represents the states and the House 
represents the nation. The executive authority 
of the federation is vested in a Cabinet, which 
in all countries where responsible government 
prevails becomes entirely dependent on the 
Lower House. The result is that the institu- 
tional representation of the states in a Senate, 
which is merely a second chamber, and not, 
like the Senate of the United States, a partici- 
pant in executive authority, becomes altogether 
ineffective. The Federal Government does not 
represent the states as it did in Imperial 
Germanyl or as it does in the United States, 
but within its sphere it is a body placed above 
and beyond the states, drawing its authority 
from the democracy of the Commonwealth. 
Numerous constitutional devices have been 
employed to give the Senate a measure of real 
authority. The scheme of retirement by rota- 
tion, the longer term for which the members of 
the Senate are elected, its immunity from disso- 
lution, etc., are methods by which it was hoped 
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that the Senate would remain an effective 
political body. Some of these methods have 
been tried even in the Indian' Council of State. 
But a second chamber can at best be only a re- 
visory chamber, and the essentially democratic 
first chamber will acquire the authority, finan- 
cial and other, to enforce its views. Of course 
the Australian Senate has by no means been 
the failure that the Indian Council of State 
has been, but neither has it enjoyed the political 
importance, authority or dignity of the Ameri- 
can Senate, or the Bundesrat. 

The Federal Court of the Australian Com- 
monwealth is the authority for judicial inter- 
pretation. It can, if the point is raised before 
it, pass judgment on the validity of both 
federal and state Acts. This power is not 
expressly granted to it, but warrant for its 
exercise is found in the principle of English 
law that the Courts may declare void any Act 
of a subordinate legislature which conflicts 
with the Parliamentary Statute from which that 
legislature derives its sanction. 

The Commonwealth has been in existence 
only for the last thirty years, and so the process 
of judicial interpretation has not been in opera- 
tion for very long. The relations between the 
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states and the Commonwealth are therefore 
still to a large extent confused and ill-defined, 
nor have the judicial decisions up to now been 
wholly consistent with each other. 

Again, where in the Commonwealth there is 
concurrent jurisdiction the federal law super- 
sedes the states* law. Section 109 of the 
Commonwealth of Australia Act makes this 
clear. ‘ When a law of a state is inconsistent 
with a law of the Commonwealth, the latter 
shall prevail, and the former shall to the 
extent of the inconsistency be invalid/ 

In interpreting this section Mr. Justice 
Isaacs laid down: 

‘ Section 109 of the Constitution itself is 
explicit. The true way to test the argument in 
the present case is to ask whether the federal 
Act would be valid supposing the state Act 
were non-existent. If it would, then in case 
of; incgnsisterjcy, the state law, whatever it 
may be, under whatsoever power enacted, on 
whatsoever subject, must to the extent of the 
inconsistency be invalid. This constitutional 
provision is essential to the veiy life of the 
Commonwealth.’* 

• Federated Sawmill v. James Moore & Son, J9®9i 
8, C. L. R. 
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The autonomy of the Australian states, 
subject as it is to the limitation of the authority 
surrendered to the central power, and tlius 
wdthdrauTi from the states, is still very exten- 
sive. A state can change its ovm Constitution, 
subject to the condition that by so doing its 
Constitution does not clash wth the powers 
and the laws of the central federal authority. 

One important provision of the Australian 
Constitution which is of special interest for 
India in respect of the future constitutional 
relationship of the Indian States to the Central 
Government is that contained in Section 94, 
which runs as follows ; 

‘After five years from the imposition of 
uniform duties of customs, the Parliament 
may provide on such basis as it deems fair 
for the monthly pa)Tnents to the several 
states of all surplus revenue of the Common- 
wealth.’ 

The prospect of any modern government 
having surplus revenue is indeed remote, but 
the equit)”^ of this provision is surely undeniable. 
The revenues accruing to a Central Govern- 
ment undoubtedly belong to the constituent 
states. The federal authority' is empowered 
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to raise them, and after the federal purposes 
have been fully served the balance should 
obviously go back to the states. Naturally 
the question must arise as to what is the 
minimum expenditure necessary for the Federal 
Government, and it is not inconceivable that 
what the Federal Government might regard as 
its minimum requirement, the states might 
treat as perhaps extravagant. 

In the foregoing paragraphs the main defects 
of the Australian Constitution have been briefly 
indicated. It may be repeated that its federal 
character has been overborne by parliamentary 
government. As a result of parliamentary 
responsibility the federal executive has become 
dependent upon the Lower House, which does 
not represent the federated states as such, but 
rather its own electors. The Senate, which 
was designed to represent the states, has be- 
come a second chamber, and thus is unable 
effectively to influence the policies of the 
Cabinet. More particularly during the ad- 
ministration of Mr. Hughes, in the later stages 
of the Great War, federal authority, under 
the sanction of the Federal Court, received a. 
large extension of power. Thus the lesson 
which the Australian Constitution unmis- 
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takably teaches is that parliamentary govern- 
ment and federalism are in essence incom- 
patible. 

The Canadian Constitution is not of much 
interest to the Indian student who investigates 
the problem of the rights of the States. Sec- 
tion 9 of the British North America Act (1867) 
states that — 

‘ It shall be lavdul for the Queen by and 
Avith the advice and consent of the Senate 
and the House of Commons to make laws 
'. . . in relation to all matters not coming 
within the classes of subjects assigned ex- 
clusively to the Legislatures of the pro- 
vinces.’ 

This provision means that the provinces 
possess only those rights which are expressly 
granted to them. The cardinal fact of the 
relations between the British Government in 
India and the Indian States is that to the states 
belong all rights which they have not specific- 
ally surrendered to that Government either 
t>y treaty or valid usage. It is inconceivable 
that all the states would totally surrender their 
sovereignty to a Central Government and be 
content with such enumerated powers as that 
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Government might think fit to regrant. Thus 
the Canadian Constitution can offer no help in 
solving the problem of a federal constitution 
for India — ^that is, the construction of British 
India and the States under a central Federal 
Government. 

The Canadian Constitution is, in fact, a uni- 
tary Constitution. Mr. Justice Riddel* has; 
pointed out that in effect the Dominion has 
the power to veto legislation enacted by a 
Province within its exclusive sphere. This 
dictum would appear to result from the fact 
that the Governor-General has certain powers 
of disallowing provincial Acts even when they 
do not trench upon federal authority. ‘ In 
consequence of parliamentary government, 
generally speaking the exercise of the Governor- 
General’s prerogative is subject to the advice 
of federal ministers. Therefore, virtually his 
veto is the prerogative of the Central Govern- 
ment.’ This virtual power, even if rarely exer- 
cised, would give to the Central Government 
effective authority over provincial legislatures. 
’'Sbfim this Is passible., a.s iir Canada., real 
federalism does not exist. This is another 

* Riddel: The Canadian Constitution in Form and in Fact, 
Columbia University Lectures, 
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example of a professedly federal Constitution 
in which, under the stress of parliamentary 
government, respect for the rights of the states 
has gone by the board. 

Further, it may be noted that formal repre- 
sentation of the states is not enjoined by the 
Canadian Constitution. The Senate is wholly 
- ndminated by the Governor- General, which 
means in effect by the Central Government. 
There is neither legislative freedom for the 
provinces nor institutional guarantees of their 
authority. Even though under this Constitu- 
tion there be effective devolution of power in 
certain limited spheres, yet from the point of 
view of genuine federation it is by no means 
a useful model. 



CHAPTER V 

JURIDICAL GUARANTEES 

The j'uridical guarantees for the states which 
enter into a federal union consist in the pro- 
visions of the Constitution which reserve to 
them the rights of undivided sovereignty in all 
matters which are not either within the exclu- 
sive jurisdiction of the central government or 
withdrawn expressly from the jurisdiction of the 
states. Thus the Constitution guarantees the 
existence of the states as sovereign bodies 
within the Federal State. This, as we have 
seen, is the case in the United States of America, 
in Switzerland, in Germany and in Australia. 
In the Constitutions of Central and South 
America, which generally follow the model of 
the United States, the same principle is fully 
recognised. In Imperial Germany, where the 
Federal State came into existence as a result 
of treaties, the juridical guarantee was more 
effective, in as much as the Constitution thus 
created by alliances could only be changed by 
agreement among the states sitting in the 
Federal Council. In this Council fourteen 
‘ 78 
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votes were sufficient to veto any change of an 
important character. Prussia, having seventeen 
votes, thus had the right to negative any con- 
stitutional amendments. Bavaria, Wiirtemberg 
and Saxony in combination had the same 
power. The Commonw'ealth of Australia Act, 
as we have seen, expressly reserves the powers 
of autonomy to the states constituting the 
Commonwealth . 

So far as India is concerned, the successive 
Government of India Acts contain the clause 
that the treaties with the states continue to be 
binding on the Crown. The Act of 1858 de- 
clared : 

All treaties by the said Company shall be 
binding on Her Majesty; and all contracts, 
covenants, liabilities and engagements of the 
said Company made, incurred or entered 
into before the commencement of this Act, 
may be enforced by and against the Secretary 
of State in Council in like manner and in the 
same courts as they might have been by and 
against the said Company, if this Act had not 
been passed. 

The Government of India Act (1915) con- 
tains the following provision: 
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All treaties made by the East India Com- 
pany, so far as they are in force at the com- 
mencement of this Act, are binding on His 
Majesty, and all contracts made and liabili- 
ties incurred by the East India Company 
may, so far as they are outstanding at the 
commencement of this Act, be enforced by 
and against the Secretary of State in Council. 
Since the obligation to maintain the treaties 
and engagements with Indian States inviolable 
and inviolate is absolute and cannot be either 
denounced or ignored, it is clear that any new 
Parliamentary Statute providing for the govern- 
ment of British India is bound to contain the 
clause that the treaties with the states shall 
continue to be binding on the Crown and its 
agents in India. This acceptance by the 
Crotvn of the continuously binding character 
of the treaties and engagements with the states 
constitutes the guarantee of the sovereign 
rights of the states. 

The federal guarantee would therefore be 
in the nature of a double insurance. Any 
Government for the whole of India can only 
come into being as a result of fresh treaties 
individually negotiated with the states by a 
self-governing India. For obviously no^Act 
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of Parliament can include the states in an 
Indian Constitution ; still less could the Indian 
Legislature force the states into a union. So 
far as British India is concerned, its Constitu- 
tion can be modified or completely altered by 
the British Parliament. The demand for 
Dominion Status is in essence a demand for 
such an alteration by Parliamentary Statute. 
But the relationship of the states to the Crown 
is not subject to alteration by Parliamentary 
enactments. It can only be changed by the 
consent of each individual state ; in fact, by the 
alteration of the treaty, engagement or Sanad 
by which the relationship with each particular 
state is created. It is clear that such a change 
cannot be brought about by any unilateral 
Act. To hold the contrary view would be to 
say that the Crown can legally abolish a state 
which it is bound by treaty to protect and 
maintain. 

Dominion Status for British India must, 
therefore, be a result of Parliamentary enact- 
ment, and that Parliamentary enactment must 
of necessity contain a clause providing for the 
continued observance of the treaties with the 
Indian States, If this Dominion of British 
India is to be enlarged so as to include the 
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Indian States, and thereby to create an Indian 
Dominion, such a consummation can only be 
brought about by negotiations with the states 
and formal treaties contracted with them. By 
each such treaty a new state would be created 
to which both British India, however consti- 
tuted, and the Indian States would voluntarily 
surrender certain powers to be exclusively ex- 
ercised by the amalgamated central authority 
so created. This central authority would no 
doubt be constituted on a federal basis, and 
would provide an effective guarantee to the 
constituent states in the exercise of authority 
by a system of co-partnership. Tliis subject 
is dealt with in the next chapter. The point 
we wish to emphasise here is that any central 
authority that may be created can only be 
created by agreement between British India on 
the one hand, and the states joining the 
federation on the other. No external power 
has authority to devise a common Constitution 
for British India and the states. 

The Constitution must therefore assume the 
existence of the states as sovereigns except in 
those spheres of government which are allotted 
to the central authority. Hence the form of 
government in the constituent states cannot 
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be a matter in which either the central authority 
or any part of it can possess or legitimately 
exercise authority. Likewise it is not open to 
the states to dictate to British India what form 
of government it should possess ; for example, 
whether British Indian provinces should have 
merely devolved authority, or whether British 
India should itself be a federation of provinces. 
Certain parts of British India are governed 
under other forms of government than those 
prevalent in the Governors’ provinces; for 
example, the North-Wesi Frontier Province. 

So, also, it is clear that neither a federal 
Central Government nor British India would be 
entitled to ask the states to change their 
traditional forms of government for one which 
British India might consider to be good. The 
states would come in as they are, whatever 
their individual forms of government. It may 
be that some states would have a constitutional 
form of government, others a purely personal 
one. The difference of form need not stand in 
the way of a federation. In Imperial Germany 
the free cities like Hamburg and Danzig, with 
their traditional republican forms of govern- 
ment, freely joined Prussia, Bavaria and other 
states which were monarchical. 
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The condition that all the states in a federa- 
tion should have the same form of government 
is insisted upon in many federations, notably 
in the United States of America and in the 
Union of Soviet Republics. In both these 
cases there was a compelling motive behind 
the provision. The United States was anxious 
to safeguard the republican form of govern- 
ment, and the clause prohibiting the states 
from departing from this creed was the natural 
outcome of a fear of monarchy, then almost 
universally accepted in Europe as the right 
principle of government. Russia is officially 
styled the Union of Socialist Soviet Republics. 
It is clearly stated that the union copsists only 
of Socialist republics organised in the Soviet 
manner. Naturally, communities organised 
differently have no place in the Soviet Federa- 
tion. 

If the states entering the Indian Union are 
to have the right of maintaining their own 
forms of constitution, it follows that they 
must possess the right to alter, modify or 
change those forms. The claim which the 
Princes now put forward that the Crown is 
pledged to the maintenance of the existing 
forms of government in the states would 
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vanish if this principle were accepted. The 
people of each state would therefore be en- 
titled to demand of their ruler (as even now 
the}" are entitled to do) that changes should be 
introduced in the constitution of the state. 
The constituent states in the United States of 
America are entitled to change their constitu- 
tions provided the fundamental law of the 
Federation is not interfered with. The con- 
stitution provides that the form of government 
in all the states shall be republican, and that no 
differentiation shall be made in suffrage as 
between negroes and white men. Provided 
these restrictions are respected, the states are 
entitled to have any constitution which their 
people consider to be suitable to them. Thus 
in some states the women have votes, and the 
suffrage qualifications are not uniform in all. 

Similar is the case in the Australian states. 
There, of course, the monarchical form of 
government — the King of England is the 
Sovereign of each state — could not be changed 
by a state law. But apart from this funda- 
mental restriction and the necessity of con- 
forming to the federal law in matters which are 
exclusively within the federal jurisdiction, the 
states can change their own constitutions. So 

7 
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far as a future federation of India is concerned 
the same right would dearly belong to the 
constituent states. There is at present con- 
siderable diversity in the constitutions of the 
states. Within the monarchical framework, 
Mysore, Travancore, and Cochin have evolved 
a system of popular government which is 
entirely effective. In Baroda local government 
has been strongly developed. A form of 
government by Council exists in Hyderabad, 
Indore, Gwalior, Baroda and Kashmir. 

From the very denial of the right of the 
Central Government to insist on a particular 
form of government for any constituent state, 
it follows that a constitutional machinery exists 
in each state by which changes can be effected 
in the form of its administration. The Butler 
Committee, in discussing the right of inter- 
vention of the Paramount Power, claimed that 
the Crown could advise the states with regard 
to constitutional changes in the event of popu- 
lar agitation. This view is untenable because 
it invests the Paramount Power with an author- 
ity Wriidn It Vitts Tieret dnimiefi', iRri 'f» 'A 
reconcilable with the clear provisions of many 
a treaty or even with valid usage. But the 
conclusion reached by that Committee brings 
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out two ideas, both of which require considera- 
tion. First, no form of government, however 
guaranteed, can be maintained for all time and 
continue indefinitely to suit the political needs 
of a community. This is especially true of 
India, where education, contact with other 
civilisations, and freedom and facility of trans- 
port are fast transforming the structure of 
society. Secondl)^, it is essential that whatever 
modifications in the existing form of govern- 
ment the changing conditions may require, 
there should be some machinery through which 
these modifications could be brought about. 
The Butler Committee have placed in the 
Government of India the right to advise the 
rulers as to changes in their forms of govern- 
ment to suit popular demands . Any Govern- 
ment, or even any individual, may advise any 
other Government. In Palmerston’s time the 
British Foreign Office used to advise foreign 
Governments to adopt a limited monarchy with 
a middle-class Parliament by expatiating on the 
benefits of such a form of government. Such 
' advice the Political Department is no doubt 
entitled to give to Indian States. But ‘ advice ’ 
in Indian diplomatic usage is a euphemism, and 
it does not mean counsel which the party ad- 
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vised may either accept or reject. The Indian 
States emphatically deny the right of the British 
Government to require them to change their 
form of government. 

Of course, this does not mean either that the 
Crown is, or that any future Government of ' 
India would be, bound to support by use of 
force the personal rule of Indian Princes in 
all circumstances whatever. A constitutional 
machinery has therefore to be provided which, 
without eliminating the ruler, will effect the 
necessary changes to suit the changed circum- 
stances of the country as a whole in strict 
accord with the material, moral and educational 
progress of the people of the state. 

Such a machinery now exists theoretically in 
the person of the ruler, who is free to modify 
or alter the constitution of his government. 
But human nature being what it is, no ruler 
can be expected willingly to part with his 
powers; and unless there is some institution 
through which the people can effectively ex- 
press their aspirations, fhe introduction at the 
right moment of constitutional changes in the 
states must remain a doubtful event. On the 
other hand, the advance of education would 
create a public opinion within the states and 
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inevitably bring about a change in the form of 
government. At present popular agitation for 
constitutional reforms is non-existent in the 
majority of states. Where education has ad- 
vanced and agitation already exists it is in- 
effective, because the people feel that the 
British Government would intervene to sup- 
port the ruler. And this is to some extent 
true. 

A drab monotony of constitutional forms is 
by no means a desirable end in India, The 
genius of the country has always tended to 
express itself in wide diversity. There is no 
reason why for the sake of a theory every part 
of the country should be forced into a common 
mould of political organisation. In fact, there 
is much to be said for a regional diversity of 
political forms, so long as the principles of 
good government are observed, and the people 
are happy and contented and willingly accept 
the political organisation under which they 
live. Nor can it be said that the diversity 
of political organisation will detract from the 
strength of the Central Government. As long 
as the entire resources of the community are at 
the disposal of the Federal Government in times 
of crisis, no weakness can result from the 
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nature of the internal political organisation of 
the constituent bodies. On the other hand, it 
may be that while in British India quick and 
decisive action may be impossible in a crisis 
owing to party or parliamentary conventions, 
in states governed under other forms of govern- 
ment such a difficulty may not arise. To that 
extent the diversity of forms may be a source 
of strength to the body politic rather than of 
weakness. 

The basic objections to leaving the states 
under their own forms of government would 
appear to be : 

First, that the evils inherent in personal 
government are not eradicated. 

Secondly, good government. Including the 
maintenance of fundamental rights, would not 
be ensured. 

These defects could be remedied only by 
the spread of education and the development 
of an irresistible public opinion. Against gross 
oppression, power of intervention could be 
reserved to the Central Government. A strong 
public opim'on postulates the existence of 
freedom of association, freedom of speech, the 
right of criticism in the Press, etc. These, 
however, are matters of internal government 
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in which the states would normally be supreme. 
If, therefore, a ruler assumed the powers of 
dictatorship, suppressed all opinion against 
himself, and systematically misgoverned the 
state for his own benefit, there would be no 
remedy available to the people imless there 
were an express provision by which the Central 
Government should be entitled to interpose its 
authority to set matters right. But if such 
intervention is not to degenerate into pettj’^ and 
meddling interference it could only be per- 
mitted in extreme cases. 

The maintenance of a minimum standard of 
good government in the states in those sub- 
jects which are vdthin its own exclusive 
authority is even more difficult. It would, of 
course, be possible to include in the constitu-; 
tion a declaration of rights which ever}'- state 
•would be normally bound to uphold. But as 
its executive realisation would rest "with the 
authorities of the states, it might happen that 
these would remain more a pious ideal than an 
actuality. This is the case all over the world. 
An amendment to the constitution of theUnited 
States expressly gives the negro the right to 
.vote, but the southern states have so far openly 
defied or circumvented this, law. 
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The difficulties of ensurinp; good government 
in autonomous units are not peculiar to India. 
The problem exists in a very marked degree 
in the United States. The United States 
Government, which may interfere to put down 
crime in Cuba or Nicaragua, has no authority 
to do so in Cliicago, which is by universal 
acceptance the metropolis of organised crime. 
The obvious and gross corruption and mis- 
govemment in many American states con- 
stitute a testimony to their persisting sove- 
reignty. Lord Bryce states the problem as 
follows : 

‘ What, then,’ the European reader may 
ask, ‘ is the National Government without 
the power and the duty of correcting the 
social and political evils which it may find 
to exist in a particular state, and which a vast 
majority of the nation may condemn ? Sup- 
pose widespread brigandage to exist in one 
of the States, endangering life and property. 
Suppose contracts to be habitually broken, 
and no redress to be obtainable in State 
courts. Suppose the police to he in 'league 
with assassins. Suppose the roost mis- 
chievous laws to be enacted. ... Is the 
nation obliged to stand by with folded arms. 



-FEDERAL INDIA 93 

while it sees a meritorious- minority op- 
pressed, the prosperity of the State ruined, 
a pernicious example set to other States ? 
Is it to be debarred from using its supreme 
authority to rectify these mischiefs ? The 
answer is “ yes.” Unless the legislation or 
administration of such a State transgresses 
some prorision of the Federal constitution, 
the national government not only ought not 
to interfere, but cannot interfere. Such a 
case is not imaginar3^ ... In the slave 
states before the war, although the negroes 
were not, as a rule, harshfy treated, many 
shocking laws were passed. . . . Even now 
it sometimes happens that in one or two 
Western States the roads and even the rail- 
ways are infested by robbers. There are 
parts of the country where justice is uncer- 
tain. . . . There are districts where armed 
bands occasionally appear, perpetrating noc- 
turnal outrages which no State police has 
been prorided to check. . . . But the 
Federal Government looks on unperturbed, 
with no remorse for neglected duty.’* 

Thuggee, masquerading as Klu Klux Klan; 
mob fur)^ sublimated b}’ racial fires into Ijmch 

* Bi5’ce, American Commamcealth, pp. 337-338. 
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law; political and municipal corraption as 
practised by Tammany Hall; organised crimes 
and murder gangs, extolled by the cinema— all 
these, before which any misgovernment in 
Indian States pales into insignificance, have to 
be tolerated by the Federal Government of the 
U.SA. because under the constitution it has 
not the right to intervene. 

The position of the Indian States at the 
present time is not altogether similar. It 
stands between the position of Cuba, nominally 
independent, and the constituent states of 
America. As the Indian States are ‘ foreign 
territory,’ like Cuba, the Paramount Power has 
a right of intervention in case of gross mis- 
govemment. As they are autonomous units, 
the Government cannot intervene unless cer- 
tain conditions at present undefined, but well 
understood, are satisfied. Under a federal 
system, the powers of intervention of the 
Central Government would be strictly limited. 
A vague power of intervention for securing 
good govermnent would undermine the inde- 
pendence of the states, and it 'would therefore 
be necessary to state clearly the conditions 
which would amount to misgovernment justi- 
fying intervention. It is clear that unless the 



FEDERAL INDIA 


95 

states are completely free within the sphere 
of their exclusive jurisdiction, they will cease 
to be sovereignties and will become adminis- 
trative units. 

The position in India is in some ways 
peculiar. The economic dependence of the 
states and the fact that most of them are en- 
claves within the British Indian territory, 
tangibly subject them to the pressure of British 
Indian opinion. No barriers can be erected 
against ideas, and the currents of opinion which 
flow with such force in British India cannot 
be diverted so as to leave the states untouched. 
At the present time the weight of the Govern- 
ment of British India is thrown in the scale 
against the full realisation of democratic ideals, 
but when this resistance disappears the over- 
whelming pressure of British Indian public 
opinion would make systematic misgovernment 
and even untrammelled personal rule wellnigh 
impossible. 

The essential thing is not that the monarchi- 
cal form of government should vanish from 
the states, but that the absolute personal dis- 
cretion of the rulers should be tempered with 
safe and modifying counsel. So long as the 
subjects of the states enjoy the recognised 
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rights of citizenship, and these rights cannot 
be overridden by individual caprice; so long 
as justice is administered without executive 
interference, and the services are secure and 
efficient; so long as person, property and 
honour are safe, industry and agriculture are 
fostered and education on a large scale is 
provided, there will be little to cavil at in the 
government of the states. For the creation 
of these conditions no particular form of 
government is indispensable. An autocratic 
Germany provided all these blessings in a 
greater degree than any democratic govern- 
ment. But if these essential conditions of the 
moral and material advancement of a people 
are not dependent on the forms of government, 
they must be admitted to be dependent upon 
the realisation that the State exists for the 
people. 

The problem of the juridical guarantee for 
the states has therefore ttvo aspects — the un- 
qualified maintenance of the internal sove- 
reignty of the states, and the realisation by the 
rulers that the guarantee rests upon the as- 
sumption that the states exist as purposive 
organisations to fulfil certain social ideals to 
which their entire activities shall be devoted. 
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As far as the rulers are concerned, this guarantee 
would lay upon them, their heirs and succes- 
sors, the responsibility to discharge all the 
obhgations of progressive rule. So long as 
these obligations are discharged their states 
would remain not merely independent entities, 
but would have a share in common policy, a 
position incomparably more beneficial than 
their isolated existence dating from the time 
of Lord Hastings. More specifically to the 
people of the states this guarantee would mean 
that the administrations of the states would 
be animated, not by a spirit of private owner- 
ship, but by a desire for their progress and well- 
being. This is the same thing as to say that 
constitutional government must gradually come 
into being in the states. This is practical 
politics ; all else is impatient idealism. 

From the point of view of British India and 
of India in general, this guarantee to the states 
would mean the attainment of a great object at 
a small price. It cannot be too strongly em- 
phasised that the states are at the present time 
quasi-independent sovereign units which could 
not be brought under any constitution without 
their consent. The particularism of the people 
of the states and the dynasticism of the rulers 
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are importarxt factors which cannot be brushed 
aside in any settlement of the all-Indian prob- 
lem. If, therefore, an all-India constitution 
is a desideratum — as undoubtedly it is in the 
view of all thinking men in the Empire — it can 
only be realised with the willing co-operation 
of the states. The constitutional guarantee 
herein suggested is such that while it would not 
interfere with the powers necessary to a Central 
Government, it would conserve the internal 
autonomy of the rulers and subjects of the 
states, and such preservation is the sine qua 
non of federation within a reasonable time. 

It is not assumed that all the states would 
join such a federation at once. The agree- 
ments that would have to be concluded with 
those states which are willing to do so should 
be such as to induce the others to join who at 
first remain outside. They must feel that they 
stand to gain materially by agreeing to come 
into an all-India constitution. For those states 
which elect to remain outside the federation, the 
status quo would have to be maintained and 
their affairs continue to be regulated by the 
present arrangements. The constitution would, 
of course, provide for their entry into the 
federation at any time. 



CHAPTER VI 

INSTITUTIONAL GUARANTEES 

A FEDERATION of States, as we have already 
shown, means the creation of a central author- 
ity out of the states federated by the surrender 
of certain powers which originally belonged to 
the constituent states. As they are not sur- 
rendering them to a third party, but to the7}i- 
selves jointly, it follows that there should be 
created certain special institutions in the 
Central Government which will represent the 
states and will on their behalf exercise the 
powers surrendered by them. It is on this 
basis that the Senates of the United States, 
Australia, and Switzerland, and the Bundesrat 
of Imperial Germany were created. They 
represented the federal principle in the Central 
Government. The Senate of the United States, 
as. we have already noticed, consists of two 
members representing each state qua state. 
The same principle is the basis of the constitu- 
tion of the Senate in Australia and Switzerland. 
In Imperial Germany the position was more 
complicatedj and the states -as substantive 

99 



100 FEDERAL INDIA 

sovereignties were represented by their indi- 
vidual governments according to an agreed 
ratio of representation. 

The essential characteristic of these bodies 
is that they represent the constituent states. 
In a real federation all matters of common 
interest should be dealt with by an institution 
possessing this characteristic. It may be that 
the states may decide to surrender certain 
powers in regard to such matters to another 
body representing the peoples of all the feder- 
ated states — e.g., the House of Representatives 
in America. But when the union is bettveen 
states which differ in resources, population, 
area and power, such a surrender to an assembly 
elected on a popular basis would mean the 
merging of the smaller units in the dominant 
partner. Thus in India, if the subjects of com- 
mon concern between British India and the 
states were to be left exclusively to an Indian 
Parliament elected on the numerical basis — as 
all parliaments are bound to be — the result 
would be a virtual annexation of the states by 
British India. British India, having four-fifths 
of the population of India, would have a pre- 
ponderant majority in an elected Indian Par- 
liament. Decisions by such a Parliament would 
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in effect be the decisions of British India. 
Where there is no overwhelming difference in 
area, population and resources between the 
constituent states, the federal principle may be 
equally well realised by a Parliament elected on 
the basis of population. In Switzerland the 
Senate has but little power, and the concen- 
tration of legislative powers in the Parliament 
may at first sight suggest that the states have 
no institutional guarantee. But as pointed out 
in an earlier chapter, the practical equality of 
population among the cantons and the free use 
of referendum made such a guarantee unneces- 
sary. The case of Australia is similar. There 
the existence of Parliamentary government and 
the natural reluctance of the British people to 
invest a non-democratic body like the Senate 
with political authority have operated to under- 
mine its federal character. The result is that 
under the pressure of Parliamentary govern- 
ment the Australian Senate has lost its power, 
and the authority of the states is being en- 
croached upon by a central executive respon- 
sible to an elected Australian legislature which 
takes but little notice of state rights. 

Clearly, therefore, it is impossible in'Indiaj,to. 
entrust ^^tters cornmon ^o 
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British India and the states to a Parliament 
representative of the people. Such a pro- 
posal would be an invitation to the states to 
abolish themselves. All matters of common 
concern must therefore be decided by a Federal 
Council in which British India and the states 
are proportionately represented. For pur- 
poses of such matters executive authority would 
have to be shared between the Viceroy’s 
Cabinet and the Federal Council. This is no 
novel arrangement. There is the example of 
America, where the Senate, which is constituted 
out of the states, shares executive power with 
the President and his Cabinet. This happens 
especially in the conduct of foreign polity, in 
matters of defence, and for the purpose of cer- 
tain important appointments. Such division 
of authority was even more marked in the 
Bundesrat of the German Empire. The 
Federal Council, as representing the states, 
shared with the Kaiser the duties of the 
federal executive. It is the German analogy 
that would be more applicable to the condi- 
tions of India. 

How, then, is the Federal Council to be 
constituted ? It is obvious that if it is to re- 
present British India and the states, the Coun- 
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cil will have to be a fairly large body consisting 
of (say) 150 members. Of these, 100 would 
represent British India and 50 would represent 
the states. Those representing British India 
would naturally be elected from the central 
legislature of British India. The representa- 
tion of the states would, however, present 
difficulties. If all the 108 states which are at 
present members of the Chamber of Princes 
in their oum right were to be individually re- 
presented, the Council would become an im- 
wieldy body. The feasible course would seem 
to be to allot permanent seats to such states 
as are clearly entitled to them b}'' their area, 
population and revenue. The rest would have 
to be grouped for purposes of representation 
in the Federal Council. 

It may pertinently be asked how any Federal 
Council could be formed to include the repre- 
sentation of the 600 odd states, all claiming 
internal autonomy. It should not be forgotten 
that a large majorit)'^ of them are so small 
that they cannot maintain even the forms of 
a regular administration. The Right Hon. 
Srinivasa Sastri pointed out some time ago 
that if any such federation as is discussed here 
is to take place, not more than thirty or fort}^ 
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of the states could claim to be included in the 
federation. At first sight it would seem that 
the existence of a very large number of petty 
states renders the idea of federation impractic- 
able. Luckily, however, the geographical posi- 
tion of these states solves the difficulty. The 
minor states can be grouped together as — 

1. The Southern Mahratta States. 

2. The ICathiawad (minor) States. 

3. The Central Provinces States. 

4. The States of Bihar and Orissa. 

5. The Simla Hill States. 

6. The Bundelkand States. 

These could be organised as sub-federations, 
and thus could be represented in the Federal 
Council on some intelligible basis. 

Sub-federations are not unknown to recent 
constitutional practice. The U.S.S.R. mainly 
consists of sub-federations such as that of 
Trans-Caucasia. The Government of India 
itself created and maintained for a long time 
a common organisation which approximated as 
nearly as anything could to a sub-federation. 
This was the Rajstanik Court for the Kathiawad 
States. If the smaller states were organised into 
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sub -federations they would be able not merely 
to create and maintain judicial and administra- 
tive institutions at present beyond their indi- 
vidual resources, but to secure adequate repre- 
sentation in the proposed Federal Council.* 

In the Federal Council the representatives 
of the states need not necessarily be the 
Ruling Princes themselves, but, of course, if 
a ruler chose to appoint himself as the state 
representative there could be no possible 
objection. The Federal Council would be a 
permanent institution which it would not be 
tvithin the power of the Governor-General to 
dissolve, but he would have the power to 
prorogue and summon it. This must be so, as 
the authority of this Council in the spheres 
that are allotted to it will be co-ordinate with 
his own. The renew-al of its membership .so 
far as British India is concerned would be 
dependent on the general elections, as those 
elected to the Council from the Central Legis- 
lature would undergo change with every new 
Chamber. But so far as the states are con- 
cerned the personnel of representation wnuld 
be dependent on their governments. It wnuld 
be open to a state to recall its representative 
* See Appendix I. 
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and appoint a new one whenever the necessity 
for replacement arose. This is the procedure 
followed in the representation of states in the 
League of Nations. But the member states of 
the League of Nations have found that a too 
frequent change of representatives has a detri- 
mental effect on their influence at Geneva. 
Consequently many states have considered it 
necessary to appoint permanent delegates, and 
many others nominate the same representa- 
tives year after year. It may be safely assumed 
that in the proposed Federal Council the Indian 
States would not change their representatives 
too frequently. 

The suggested Federal Council would focus, 
by the method of representation outlined, the 
best political ability of India. The hundred 
representatives from the Legislature of British 
India would include men with experience of 
public affairs, legal and professional training, 
and high parliamentary gifts. The repre- 
sentatives from the states would bring into 
the Council men with experience of adminis- 
tration, men who have filled responsible posts 
in their own governments, diplomatists versed 
in the handling of delicate state affairs, but 
withal men thoroughly imbued with the sense 
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of discipline and unlikely to be moved ’by mere 
appeals to attractive theories. Such a body 
would be eminently fitted to be entrusted 
with executive power. The representatives of 
British India, being elected from the Central 
Legislature, would consist predominantly of 
the supporters of the Government in power, 
and therefore could not be irresponsible critics. 
The representatives from the States, being also 
the nominees of their governments, would 
approach all proposals from the practical point 
of view, and so would not constitute an irre- 
concilable opposition. A Council so composed 
might well be associated with the Cabinet in 
the exercise of executive control. 

It might be objected that a Federal Council 
consisting of 150 members would be ‘ a gar- 
gantuan Cabinet ’ — too large to wield executive 
authority. This criticism would be legitimate 
if the Council were to function as a parliamen- 
tary body. But much of its work would be of 
a confidential nature. As such it would re- 
quire the utmost secrecy, immediate despatch, 
and close consultation, and the Council would 
have ±0 adopt the committee system, following 
the models of the American Senate, the Bun- 
desrat, and the French Chamber. 
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The American Senate, invested as it is ivith 
wide executive power, has -to work through 
Standing Committees. Each Standing Com- 
mittee is entrusted with the duty of preparing 
for disposal a special section of the Senate’s 
work. Thus the Standing Finance Committee 
looks after all matters affecting finance. The 
most important of these committees is the 
Foreign Relations Committee. Its president 
is always a distinguished Senator, who shares 
with the President the control of Foreign 
Policy. President Wilson says: 

‘ Its [the Senate’s] Standing Committees 
have a very great influence upon the action of 
the Senate. The Senate is naturally always 
inclined to listen to their advice, for each 
committee necessarily knows much more 
about the subjects assigned to it for con- 
sideration than the rest of the Senators can 
know.’* 

The history of President Wilson’s own ad- 
ministration provides the most apt illustra- 
tion of the power of the committees of the 
Senate. The Peace Treaties of xgig and the 
Covenant of the League of Nations, worked out 

k* Wilson, The State, p. 360. 
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under the personal guidance of the President of 
the United States, were thrown overboard by 
the Senate acting on the advice of its Foreign 
Relations Conunittee. In a non-parliamentary 
system, where executive authority is shared be- 
tween an irremovable President and a Federal 
Senate representing states, the only workable 
method of adjusting their relations, if one party 
is not to become a shadow of the other, is the 
committee system, since this constantly asso- 
ciates the two in the solution of all problems. 

The French committee system, however, 
differs from the American. In France the 
-government is parliamentary in form. But the 
existence of numerous groups which unite or 
fall apart according to the political exigencies 
of the moment makes the lives of ministries 
very short. The average life of a French 
ministry within recent times has been only a 
few months. If ministries change so frequently, 
there cannot be any continuity of policy and 
the affairs of the nation must naturally suffer. 
The French have got over this difficulty by 
evolving the committee system. The French 
Chamber is divided into eleven sections called 
‘ bureaux which are equal in size. Every 
* Pourra et Pierre, vol, v., chapters ii. and iii. 
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member of the Chamber belongs to one of these 
committees and pluralism is not permitted. 
Each of these bureaux elects one or more of 
its members for the different Standing Com- 
mittees. The number of members for each 
committee is decided by the vote of the 
Chamber. The committees are only nominally 
elected, as nominations to important committees 
result from negotiation between political groups, 
and proportional representation is given to the 
parties. These committees elect their rap- 
porteurs. Though all Bills and Measures have 
to be submitted to the appropriate committees, 
the ministers are not entitled to be present. 
The committees have the right to inspect ad- 
ministrative offices and can call for all papers. 
The result is that much of the direction and 
control which nominally vests in the Cabinet 
is in effect exercised by the committees. In 
fact, the committees may be said to constitute 
the real parliamentary government in France, 
working for a continuity of policy and en- 
forcing systematic control over all adminis- 
trative departments. 

The Bundesrat of the old Imperial German 
constitution, which shared executive authority 
in the Federation with the Emperor, also 
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worked through committees. There were eight 
permanent committees, and it was an absolute 
rule that at least five of the states should be 
represented on each committee. These com- 
mittees were : 

1. For land forces and fortifications. 

2. For Naval Affairs. 

Both these were nominated by the Emperor, 
and Bavaria, Wiirtemberg and Saxony wete 
entitled as of right to be represented. 

There were also committees : 

3. For Tariffs and Taxation. 

4. For Trade and Commerce. 

5. For Railways, Posts and Telegraphs. 

6. For Justice. 

7. For Accounts. 

These five committees were elected every 
year by the Bundesrat. 

8. The eighth committee was for Foreign 
Affairs. 

On this Prussia was not represented, and 
the constitution provided that Bavaria, Saxony 
and Wiirtemberg should be members of this 
committee, together with two other states 
elected by the Bundesrat. 
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In these committees each member had only 
one vote. As the governing authority under 
the old constitution was vested in the Bun- 
desrat, the work of that body in its executhe 
capacity was carried on mainly through these 
committees. 

The Federal Council which has been sug- 
gested as the institution to guarantee all the 
Indian states a share in exeeutive authority over 
matters of common concern would have to 
adopt this system of committees. The Stand- 
ing Committees of the Council, in each of 
which adequate representation would be given 
to the Princes, would be for — 

1. Defence. 

2. Foreign Affairs and Political Relations. 

3. Trade and Commerce. 

4. Customs and Indirect Taxation. 

5. Transport, including Railways. 

6. Posts, Telegraphs and Telephones. 

7. Currency, Exchange, Banking. 

In no case would the representation of the 
states be less than one-third; and on certain 
important committees some states, which have 
special interests, would have to be given a 
permanent place — e.g., Kashmir on the Com- 
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mittee on Defence, since that state borders 
on Russia, Chinese Turkestan and on Tibet; 
Hyderabad on the Committee on Foreign 
Affairs, since the foreign relations of India 
would be mainly rvith Islamic countries. These, 
however, are questions of detail which would 
have to be settled in reference to political, 
historical and other considerations. It may, 
however, be mentioned that the proposal to 
confer permanent seats on the Standing Com- 
mittees is not a novel one. On the Council of 
the League of Nations the Great Powers have 
perman^t seats allotted to them. Even in 
Republican Germany, Bavaria is accorded this 
privilege. Considering the great differences of 
area, population and revenue among the Indian 
States, manifestly it would not be fair to treat 
all of them alike. Important states will not 
come into any scheme which does not secure 
to them an effective share in the exercise of the 
power they surrender. 

What are the matters of common concern to 
be entrusted to the Federal Council ? The 
question is not easy to answer, as the answer 
must necessarily involve trenching to some 
extent upon the internal sovereignty of the 
constituent states. In federal countries the 
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range of subjects on which authority is ex- 
clusively given to the Central Government is 
very wide. In America, for example, foreign 
policy, defence, control of trade, currency and 
legal tender, customs, naturalisation, inter- 
statal communications, posts and telegraphs 
are among the matters of common concern. 

In Germany the list is even wider. Besides 
all the matters mentioned above, the Reich has 
exclusive legislative authority in such general 
matters as railroads (except in Bavaria), roads, 
canals, citizenship, travel, change of residence 
and carrying on of trades, regulation of weights 
and measures, patents, copyright, medical and 
veterinary police. The legislative centralisa- 
tion in Germany is in striking contrast with its 
administrative decentralisation. 

In Australia the Federal Government has, in 
addition, exclusive powers of legislation in 
respect of foreign corporations, trading or 
financial corporations formed within the limits 
of the Commonwealth, marriage, divorce and 
matrimonial causes and parental rights, old 
age pensions, influx of criminals and industrial 
disputes. 

The foregoing enumerations should be of 
assistance in determining what should be 
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treated as matters of common concern for the 
Indian Federal Council. In India, defence> 
foreign policy, railway and aerial communica- 
tions, posts and telegraphs, currency and 
customs have been regarded in the past as 
matters of common concern, and as such have 
been decided by the Paramount Power, some- 
times on its exclusive authority, sometimes in 
consultation with the states. As we have 
noticed before, the exercise of paramount 
authority, when it was not a mere usurpation, 
was on the basis of implied or expressed dele- 
gation of powers, and therefore the decisions 
on these subjects have been by an authority 
constituted for British India and for the states 
by agreement between the parties. If a com- 
mon constitution for the whole of India be 
established, power in regard to these matters 
would naturally be exercised by the federal 
authorities. But besides these matters many 
others now within the exclusive jurisdiction 
of the states and of British India would have 
to come within the purview of the common 
Government — e.g., control of waterways, ports, 
naturalisation and citizenship, etc. 

The following is a tentative list of common 
subjects : 
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1. The Defence of India (including Naval, 
Military and Air Force questions). 

Control of state forces during wars, the co- 
ordination of state forces with federal forces. 

2. External relations (including naturalisa- 
tion of aliens, travel, settlement beyond India). 

3. Ports, quarantine regulations, shipping 
docks, etc. 

4. Communications: Railways, tramways, 
specified trunk roads, interstatal waterways, 
air routes. 

5. Posts, telegraphs, trunk telephones, 
wireless. 

6. Customs and excise. 

7. Currency and coinage. 

8. Patents, trade marks and copyright. 

g. Extradition laws. 

10. Control of traffic in arms and ammunition. 

11. The right to contract public debt. 

These subjects may be analysed under four 
heads : 

1. Security against foreign danger. 

2. External relations. 

3. Regulation of trade, commerce, etc. 

4. Elimination of friction between the con- 
stituent states. 
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The first head includes such subjects as the 
maintenance of naval, military and aerial 
forces; the control of strategic lines of rail- 
ways, airways and naval dockyards; the right 
to administer certain areas under federal 
authority; the right to contract public debt, to 
erect munition factories, to control key indus- 
tries, etc. 

The second head of powers would give to 
the Federal Government, in co-operation with 
the British Foreign Office, authority to nego- 
tiate treaties, to collaborate in the work of the 
League of Nations, to regulate foreign com- 
merce, etc. 

The third head includes the right to impose 
All-India customs duties, encourage indus- 
tries, establish national banks with authority 
to issue notes, establish scientific and research 
institutions for the benefit of agriculture and 
industry, fix railway rates and freights, gener- 
ally control the alignment and the working of 
commercial railways, etc. 

The fourth head would include matters 
which, if left to each state, would lead to con- 
troversies and conflicts, such as interstatal 
waterways, patents, copyright, etc. / 

The surrender of exclusive jurisdiction over 

9 
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these subjects to a central authorit)' would 
appear to amount to an encroachment on the 
sovereignty now possessed by the constituent 
states of the future. At the present time they 
undoubtedly possess full jurisdiction over 
many of these subjects, but over some of 
them the Government of India exercises direct 
or indirect control, though the right of de- 
cision still belongs to the states. If, therefore, 
the states were to be persuaded to part with 
their jurisdiction they would be entitled to 
insist that they should be adequately repre- 
sented in the federal authority. They would 
be entitled to demand that the institutions 
which would exercise jurisdiction in matters 
of cormnon concern should be so constituted 
that important questions of policy would not 
be decided by the mere weight of numbers. 
The Federal Council as here proposed pre- 
serves the legitimate rights of the states with- 
out in any way weakening the central authority 
created for the whole of India. 

The only objection to this proposal, though 
resulting merely from a democratic fiction 
rather than from practical statesmanship, would 
be that it sets up a non-elective body above the 
British Indian Parliament with vdde executive 
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and legislative powers. It would be argued 
that in matters of common concern it is the 
British Indian Parliament that should have the 
final voice. Instead, authority would be vested 
in a Federal Council which was not directly 
elected. Thus, it would be said that the scheme 
strilies at the root of parliamentary govern- 
ment in India. 

But this objection possesses but a seem- 
ing validity. First, parliamentary government 
in British India would not be interfered with. 
British India would have responsible govern- 
ment with representative institutions which 
would have plenary authority over all matters 
not reserved for the Central Government. 
Undoubtedly many matters which are now 
within the competence of the British Indian 
Legislature would be placed under the ex- 
clusive jurisdiction of the Federal Council — 
e.g.. Customs, railways, etc. But how else is 
federation to be brought about } The sur- 
render would be common to British India and 
the states. It must also be remembered that 
the power now exercised by the British Indian 
Legislature has been devolved upon it onty 
since the Reforms of 1919. 

Further — and this is the important point — 
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the Federal Council would contain lOo mem- 
bers, elected from the British Indian Central 
Legislature out of the total of 150. Thus, 
two-thirds of the Federal Council would be 
elected representatives of British India, and 
therefore the objection to the super-Parlia- 
mentary eharacter of the Federal Council 
would seem to be a purely formal one. 

It has already been pointed out in a previous 
chapter that federalism and representative 
government responsible to an elected legisla- 
ture cannot go hand in hand. ‘ Responsible 
government ’ means the control of the execu- 
tive by an elected legislature. If the Federal 
Executive is made responsible to a body elected 
on a non-Jederal and unitary basis, then the 
guarantees provided for the states will become 
illusory. The representatives of the constituent 
states might as well not be in the Federal 
Executive if its life is to be dependent on the 
vote of the I.ower House. The Australian 
constitution, which attempts to reconcile these 
two opposing principles, illustrates — ^as we 
have already shown — this weakness in a marked 
degree. The states in Australia have con- 
tinued to maintain their independence only 
because there is no ‘ predominant partner 
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among them. They are reasonably ' well 
balanced as regards size and resources, etc. In 
India the case is otheradse. In an All-India 
Parliament constituted on the basis of popula- 
tion, British India would have So per cent, of 
the seats. If a body so constituted were to be 
vested %vith sole authorit}'- in matters of common 
concern, the practical result would be a 
camouflaged annexation of the Indian States. 
A Parliament under a responsible Government 
can only be organised on the basis of the 
Cabinet system and not of the committee 
system — ^the Cabinet representing the majority 
will exercise all the powers nominally given to 
the Parliament. In a committee system such 
as would prevail in an institution which 
directly exercised executive authority the de- 
cision would not be solely by numbers, because 
the committees would be constituted to repre- 
sent the different interests represented in the 
Council. Moreover, the recommendations of 
committees would not be generally by majority 
vote, but by decisions based on compromise. 

A parliamentary government for the zvhole 
of India is therefore not conceivable if the 
interests of the states are to be guaranteed and 
maintained. British India has been promised 
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responsible government. It has also been 
officially stated that the necessary implication 
of this promise is Dominion Status. Our 
proposal is perfectly consistent with the reali- 
sation of both these ideals. British India 
would enjoy responsible government for pur- 
poses of its exclusive affairs, and for purposes 
of All-India affairs, by alliance with the states, 
a Dominion would come into being, the central 
authority of which would be created by agree- 
ment. 



CHAPTER Yll 

THE FEDERAL COURT 

The division of powers under the proposed 
constitution between the Central Government 
and the states and the dual allegiance thereby 
created necessitate some machiner}’^ which 
should interpret the constitution and enforce 
the meaning and purpose of the fundamental 
laAV. Such a machinery is essential for the 
citizen in a conflict of jurisdiction betAveen the 
constituted powers. Both the Central Govern- 
ment and the states have to be guaranteed 
their rights, which implies that there should 
be a clear definition of the boundaries of their 
jurisdiction. Any laAv Avhich encroaches upon 
these boundaries Avould naturally conflict with 
the reserAi’ed jurisdiction of one party or the 
other and Avould create a difficulty for the 
citizen, Avho is bound to obey it till it is 
declared to be ultra vires. The citizen, in 
obeying such a laAV, Avould render himself 
liable to punishment under the conflicting laws 
of the competing authority. Many difficulties 
of this kind haA^e arisen in the United States. 
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Lord Bryce, in discussing this dilemma, 
writes as follows : 

‘ The safe rule for the private citizen may 
be thus expressed : “ Ascertain whether the 
federal law is constitutional (f.c., such as the 
Congress has power to pass). If it is, con- 
form your conduct to it at all hazards. If 
it is not, disregard it.” This may seem hard 
on the private citizen. How shall he settle 
for himself such a delicate point of law as 
whether Congress had power to pass a par- 
ticular statute, seeing that the question may 
be doubtful and may not have come before 
courts ? ’* 

It is clear that under a federal system a con- 
flict of laws is inevitable. Whether a particu- 
lar subject is within the competence of the 
authority which claims to legislate on it can 
only be decided by a court. If it is not 
within the competence of the authority, the 
attempted legislation is ipso jure void. But it 
can be so declared only by a court. The 
occasion for pronouncing, on the validity of a 
law may arise either when the executive 
authority tries to enforce it or when any 
person pleads it in claiming or defending a 
• Brjce, American Commomceallh, vol. i.| p. 331 * 
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right. The necessity for judicial decision in 
such cases is clear, as otherwise the rights of 
the constituent states and of the Central 
Government would not be safe from encroach- 
ment, and the citizen would be called upon 
to obey conflicting authorities each entitled 
to his allegiance and each entitled to punish 
him. 

Apart from the conflicts that may arise from 
the division of sovereignty between the con- 
stituent states and the Central Government, 
there would also be in India the legacy of 
old claims between the British Government 
and the Indian States, There are numerous 
types of cases which have hitherto been de- 
cided by the Paramount Power. Similarly 
as between the states themselves there are 
cases which are also decided by the Para- 
mount Power in the exercise of the author- 
ity given to it by the treaties. The states 
contend that this procedure is unjust. It is 
certainly the cause of friction between them 
and the Government of India. It is urged that 
when the Paramount Power decides questions 
arising between the states and British India 
it is both party and judge, and therefore the 
states cannot hope to get justice. Even though 
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by its treaties and engagements the Paramount 
Power in relation to the states stands in'" a 
fiduciary position, its identity with the interests 
of British India is so complete that it is bound 
to take up a partisan attitude. Besides, the 
expert opinion which determines the Para- 
mount Power’s decisions is that of British 
Indian officials, whose duty as well as anxiety is 
to uphold the interests of their particular de- 
partments. The legal opinion by which the 
Government of India is guided in any matter at 
issue between the states and British India is 
the opinion of the Law Member of the Gover- 
nor-General’s Council. The opinion on rail- 
way matters is the opinion of the Railway 
Board — a purely British - Indian authority. 
Thus in every matter of controversy between 
the Indian States and British India, the scales 
are weighted against the governments of the 
Princes. 

Moreover, though all such conflicts of in- 
terest are justiciable and the questions at issue 
should be decided according to the principles 
of law and evidence, the present practice of the 
Government of India is to issue ‘ Orders ’ and 
‘ Decisions ’ in their executive capacity. As a 
result, the states are denied the right of argu- 
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.ment through counsel ; they have not the oppor- 
tunity to weigh the evidence produced against 
their claims, which they would have if the 
cases were decided according to judicial pro- 
cedure. The fundamental principle of legal 
procedure is that decisions can only be 
based on law cited and arguments advanced. 
It is not open to the court to base its decisions 
on considerations which are not advanced in 
open court. But in executive decisions the 
case is otherwise. In a conflict of interests 
between the Government of India and the states 
the decisions of the former are often influenced 
by considerations extraneous to the merits of 
the issue involved — such as the financial in- 
terests of British India {e.g., in the case of 
Kathiawad ports), the discrimination in favour 
of Europeans {e.g., the claim of Kashmir to 
levy customs duty on postal parcels), etc. In 
matters of controversy between the states 
inter se the present position is equally unsatis- 
factory. Executive decisions in such cases are 
apt to be affected by the personal equation. 

With regard to executive decisions of 
Government departments, Lord Hewart, the 
Lord Chief Justice of England, has recently 
written as follows : 
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‘ It may well be that in a particular case 
a perfectly correct opinion may be obtained 
from some anonymous person, incapable of 
identification, who heard none of the parties 
to the controversy, but brought his individual 
reason to bear in private upon a miscellaneous 
bundle of correspondence. It is even pos- 
sible that, in a particular case, a mysterious 
individual of that kind might not be in the 
smallest degree tempted or diverted from 
a sound opinion by the fact, if it happened to 
be the fact, that he was closely associated 
with one of the parties to the controversy. 
But it is manifest that an opinion so arrived 
at differs by the whole width of the heavens 
from the decision of a court. The work 
of a court involves many important in- 
gredients, as for example : 

‘ That the judge is identified and is per- 
sonally responsible for his deeisions. 

‘ That the case, subject to rare exceptions, 
is conducted in public. 

‘ That the result is governed by the im- 
partial application of principles which are 
known and established; and 

‘ That all parties to the controversy are 
fully and fairly, heard.’* 

• The Nm Despotism, pp. 35 - 6 . 
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The necessity of a Supreme Court which 
could adjust not only the conflicts between the 
Central Government and the states, but also 
adjudicate in interstatal controversies, is clear. 
The Princes have been demanding it equally 
with the people of British India. 

Moreover, judicial umpiring on constitu- 
tional issues has become of the essence of 
federalism. Otherwise a written constitution 
would have no meaning, as Chief Justice 
Marshall pointed out long ago.* So far as the 
British political system is concerned this in- 
volves no change of procedure. It is true that 
any statute enacted by Parliament is supreme, 
and the court cannot question it on the ground 
of unconstitutionality. But so far as legis- 
lative bodies other than the Imperial Parlia- 
ment are concerned, English constitutional 
principle assumes the right of courts to decide 
on the validity or otherwise of their enactments. 
Thus if the Parliament of Canada enacted a 
law which directly infringed the provisions of 
the British North America Act, no court even 
in Canada would hold it to be valid. The 
Colonial Laws Validi^ Act, Section 2, states : 


* Marhiry v. Madison. 



13° FEDERAL INDIA 

‘ Any Colonial law which is or shall be in 
any respect repugnant to the provisions of 
any Act of Parliament extending to the 
Colony to which such law may relate, or 
repugnant to any order or regulation made 
under authority of such Act of Parliament 
or having in the Colony the force and effect 
of such Act, shall be read subject to such 
Act, Order or Regulation, and shall to the 
extent of such repugnancy, but not otherwise, 
be and remain absolutely void and inopera- 
. tive.’ 

With regard to the powers of Indian Courts 
to consider whether the legislation of the 
Governor-General is or is not constitutional, 
Professor Dicey observes as follows : 

' To look at the same thing from another 
point of view, the courts in India treat the 
legislation of the Governor-General in a way 
utterly different from that in which any 
English Court can treat the Acts of the Im- 
perial Parliament. An Indian tribunal may 
be called upon to say that an Act passed by 
the Governor-General need not be obeyed 
because it is unconstitutional or void.’* 

• Diccy, iarr oj the CmaUtulion, p. 98 . 
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The proposal that the Federal Court should 
be given power to interpret the constitution in 
order to enforce its provisions does not involve 
any change from the subsisting practice in 
India, All it does is to enlarge the sphere of 
judicial authority. At present the executive 
decisions of the Paramount Power which in- 
fringe the guaranteed rights of a state cannot 
be adjudicated upon by any municipal court- 
They are treated as Acts of state As these 
rights would receive the further guarantee of 
the constitution of India, all acts of the Federal 
Executive would become subject to the juris- 
diction of the Supreme Court and all constitu- 
tional rights would be duly protected and 
permanently enjoyed. 

What law will the federal court enforce ? 
Primarily it will enforce the fundamental law 
which would be the constitution. In enforcing 
the constitution it will give effect, so far as 
they apply, to the Federal and the state laws: 
when these conflict in matters which are com- 
mon, the federal law will of course prevail, and 
to that extent the Federal Court will be an 
organ of the Central Government. Besides 
this comprehensive power of interpreting the 
* Kamachi Bat v. The Secretary of State. 
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constitution and limiting the Central and state 
Governments to their allotted spheres, the 
Federal Court will have exclusive jurisdiction 
in judicial matters affecting the relations with 
other countries, such as questions of admiralty 
and maritime jurisdiction ; in cases where the 
Central Government is sued; over subjects 
which are specifically excluded from the juris- 
diction of some states — e.g., the trial of non- 
state subjects, Europeans, etc., in small and 
undeveloped areas ; and for appeals from areas 
centrally administered — e.g., Andaman Islands, 
military cantonments, etc. In speaking of the 
jurisdiction vested in the Federal Court of the 
United States, Chancellor Kent says: 

‘ All the enumerated cases of Federal 
cognisance are those which touch the safety, 
peace and sovereignty of the nation or which 
presume that State attachments. State preju- 
dices, State jealousies and State interests 
might sometimes obstruct or control the 
administration of justice.'* 

The Supreme Court in India would have to 
be vested with similar jurisdiction. It tvould 
have to possess such powers, and only such 
powers, as ‘ touch the safety, peace and sove- 

• Kent, CowJw«t/tfwy,vol. i., p. 320. 
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reignty ’ of India: on the positive side, in 
respect to relations with other countries and 
in interstatal controversies; on the negative 
side for the purpose of eliminating obstruction 
, due to the particularism of the states. Except 
in these matters the powers of the High Courts 
of British India and the states would be final. 
Apart from gi\'ing effect to federal law, which, 
being the law of the land, the state courts will 
also interpret and enforce, the federal courts 
will not have concurrent jurisdiction with 
British Indian or state High Courts. This 
should be clearly grasped. Chief Justice 
Marshall says : 

‘ The judicial department of every Govern- 
ment is the appropriate organ for construing 
the legislative acts of that Government. . . . 
On this principle the construction given by 
this Court to the constitution and laws of the 
United States is received by all as the true 
construction ; and on the same principle, the 
construction given by the Courts of the 
various States to the legislative acts of those 
States is received as true unless they come 
into conflict with the constitution, laws or 
treaties of the United States.’* 

* Elemendor ». Taylor. 

ro 
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It would be necessary specially to guard 
against one misconception. It may be thought 
that the creation of a court with vague authority 
to enforce the constitution might lead to at- 
tempts by private individuals to utilise the 
Court for actions against the states. The 
power of constitutional interpretation is not a 
general power. It is merely the authority to 
declare whether a particular law does or does 
not transgress the limits set to the law-making 
authority. Such a decision can only be given 
when the authority of the court is invoked to 
enforce that law. Therefore this power does 
not give to the Federal Court the right to enter- 
tain suits by private individuals against a state 
or a ruler alleged to have transgressed legiti- 
mate authority. As between the constituent 
states themselves and between the Central 
Government and the states, however, the 
Supreme Court w'ould adjudicate by virtue of 
its special powers. But action by an individual 
against a state in an external court would 
clearly be inconsistent with the sovereignty of 
that state. This must he rencfemf fmpossfii? 
by constitutional provision. The American 
Federal Court did attempt to exercise such 
authority, and in the well-known case of 
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Chisholm v. the State of Georgia it was held by 
that court that the decision of such cases was 
within its competence. But that decision gave 
rise to a stormy agitation on the part of the 
states, and the constitution had to be specially 
amended to prevent this encroachment by the 
judiciary on the rights of the states.* 

The appointment of the judges of the Federal 
Court would be a matter of some difficulty. 
The Viceroy, as representing the King, should 
have the authority to appoint in consultation 
with the Standing Committee of Political Rela- 
tions of the Federal Council, and the Council 
should have the right to petition the King to 
veto an appointment. Only in the first in- 
stance would all the appointments have to be 
made at the same time; and on that occasion 
they would necessarily be the outcome of con- 
sultation between the parties to the federation? 

Into the selection of judges of the Federal 
Court no political, party or communal con- 
siderations could be allowed to enter; eminent 
fitness must be the sole criterion. The judges 
would naturally hold office during good be- 
haviour, and would be removable only by the 
Viceroy on the resolution of the Federal Coun- 
* Eleventh Amendment. 
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cil carried by a majority of two-thirds of the 
members present. It is upon the independence 
of the supreme judiciary, alike from executive 
control and from party and political pressure, 
that the British system of government is 
founded, whether federal or unitary. This 
independence is a principle which has been 
tested by many centuries of experience in 
England. So also in America, in the Dominions 
and in British India this same principle has 
formed the basis of government. More than 
even the parliamentary system, the success of 
which has at best been partial and by no means 
universal, the principle of the independence of 
the judiciary has been found to be the strongest 
bulwark of the popular rights and the surest 
safeguard against arbitrary executive action. 

In an earlier chapter we have dealt with the 
weakness of judicial umpiring inherent in a 
federal system. In a unitary government, such 
as exists in England, judicial interpretation is 
a check on administration and not on the 
sovereignty of Parliament. Therefore its effect 
is undeniably wholesome. It does not inter- 
fere with any law passed by the King in Parlia- 
ment. The Court, which is the interpreting 
authority, is only authorised to see that the 
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laws so passed are duly enforced. The judges 
are not concerned with the morality of the law ; 
their business is to administer the law as it 
exists. If a decision of the highest court of 
law brings out a defect, it is for Parliament to 
alter the law. The courts cannot declare a law 
to be void because it is defective. The su- 
preme authority of Parliament is universally 
accepted in English legal theory. 

In a federal constitution the vesting in the 
Supreme Court of the right to interpret the 
constitution is a denial of the supremacy of the 
Legislatures. The mere fact that a Legislature 
has enacted a measure in due form is not con- 
clusive with regard to its validity. The federal 
court is entitled to declare as null and void any 
law passed by any authority if it conflicts with 
the constitution. 

It must be stated, however, that the judicial 
umpiring inseparable from a federal constitu- 
tion's open to several grave objections. The 
first and most important is that constitutional 
developments occur insidiously. They do not 
result from the conscious exercise of the popu- 
lar will, but from the exploration of judicial 
niceties, A harmless-looking decision of an 
unimportant case may lead to an enlargement 
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of the powers of the Central Government or 
take away from it authority which is essential 
to it. A written constitution can only provide 
a framework. The courts fill up the blank 
spaces, and this they do, not by any deliberate 
process, but only incidentally by an interpreta- 
tion of the law as applicable to the specific 
cases which come before them. They cannot 
give weight to political or administrative con- 
siderations, as Parliaments can and do when 
they make laws. Judicial interpretation cannot 
be guided by any constructive purpose. The 
result is that the decisions of Courts on con- 
stitutional points often give rise to political 
tendencies wholly against the spirit of the con- 
stitution. It was the good fortune of the 
United States that from its early days to 1835 
the federal court was presided over by one of 
the most eminent judges who ever adorned a 
Bench — ^John Marshall (1801-1835). He it was 
who by his decisions imparted to the consti- 
tutional evolution of the United States a re- 
markable unity of principle and doctrine. It 
was he who estahlished the very fight of fne 
federal court to decide on the validity or other- 
wise of federal laws. In Macidloch v. Mary- 
land he set up the doctrine of ‘ implied powers.’ 
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It was through his decisions that the supremacy 
of federal law, when valid, over state consti- 
tutions and state laws came to be established. 
It might easily have been othervdse. If there 
had not been that continuity or that unity of 
political principle behind the decisions of the 
supreme court, the fate of the United States 
as a federation might easily have been very 
different. As it was, when the prestige of 
Marshall’s name declined and the tradition 
which he left behind weakened, the Supreme 
Court was no longer able to maintain its posi- 
tion as a constitutional umpire. Its decision 
in Scott V. Sandjord precipitated the Civil 
War, and this constitutional deadlock was only 
solved by resort to arms. 

One other difficulty, which would be very 
serious in India, would arise if either British 
India or the major states decided to defy the 
authoritjr of the Supreme Court. In the 
Cheroke’s dispute the State of Georgia did 
successfully resist the authority of the Supreme 
Court of the United States. In an Indian 
Federation, if British India defied the authority 
of the federal court, there would be no avail- 
able process for enforcing the Court’s decision. 
In the past this has often happened in the 
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relations between the Government of India and 
the states. When in Keshab Mahajan’s case 
it was held by the Calcutta High Court that 
Mayurbhanj was foreign territory, the Govern- 
ment of India, while ostensibly accepting the 
decision, gained their object in regard to all 
the Bihar and Orissa States by reducing their 
status. This they did by the executive act of 
granting to these states Sanads, which materi- 
ally changed their legal position. Similarly, 
after the decision m Yusuf Uddin’s case, which 
limited the authority of the Government of 
India in lands ceded for railway purposes, 
action was taken by which the legal decision 
was circumvented. So far as the states are 
concerned, it is even now impossible for the 
Goveriunent of India to threaten punitive 
action in every case if its decisions are defied. 
To use a Viceroy’s phrase, the ' mulish ob- 
stinacy ' of a state might make it difficult 
for the Government of India to achieve its 
object, even in small matters, without going to 
extreme lengths. 

Such are the difficulties which will have to 
be faced. But in so far as the federal judiciary 
would be the guardian of the rights of the 
minorities, the federal constitution would be 



FEDERAL INDIA 141 

automatically fortified. The British Indian 
constitution, whatever form it takes, is bound 
to contain special provisions guaranteeing free- 
dom of religious worship as well as of the cul- 
tural and linguistic interests of the minorities. 
Such provisions would give to the Courts 
comprehensive power to disallow discrimina- 
tory legislation. The Supreme Court would 
be specially charged with the duty of seeing 
that legislation by the central authority or by 
the constituent states did not infringe con- 
stitutional guarantees. The extent, degree and 
range of powers given to the judiciary by these 
guarantees cannot be anticipated now. They 
would have to be evolved in course of time 
as the result of judicial interpretation. A 
decision (1879) of the Federal Court of the 
United States, however, illustrates the extent to 
which such a power may be stretched. Under 
an ordinance deriving its sanction from a Cali- 
fornian statute, the Sheriff of San Francisco 
clipped the pigtail of Ho Ahkow, a Chinese 
prisoner. The Chinaman sued the Sheriff for 
damages on the ground that the ordinance was 
in breach of the 14th Amendment, which pro- 
hibits the states from making or enforcing any 
law denying equality of treatment to any person 
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within their jurisdiction. The Federal Court 
held the ordinance to be invalid on the ground 
that the pigtail was a matter of religion and 
honour, and the ordinance by which every 
person was forced to clip his hair in jail in- 
flicted on the Chinaman special injury.* 

The point as it affects India need not he 
laboured. It is sufficient to emphasise here 
that, although the disadvantages of a Supreme 
Court authorised to uphold the constitution or 
to pronounce upon the validity of laws are 
many and serious, the countervailing advan- 
tages are so great and the political considera- 
tions necessitating its creation so important, 
that those who have to devise a constitutional 
machinery for India must needs depend upon 
it for a solution of the problems. It is on the 
working of this judicial macliinery that the 
success of India’s federation would depend. 
If it either becomes a citadel of social ob- 
scurantism, prohibiting progressive legislation 
on the ground of guarantees to minorities, or 
of a defiant spirit of advance justifying every 
legislative action, however fundamentally it 
may go against the religious and cultural in- 

• Ho Ahkov} V. Matheto Nunan (July, 1879, quoted in 
Bryce, p. 330). 
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terest of communities, it will fail to cement the 
constituent states of the -federation. If it 
becomes a champion of central authority and 
allows the federal legislature and the executive 
to override on various pretences the guaranteed 
rights of the states, or, on the other hand, if it 
tries to uphold and extend the jurisdiction and 
sovereignty of the states at the expense of the 
necessary powers of the Central Government, 
it will mar the prospects of a free, progressive, 
and united India. Only if it follows a steady 
middle course and establishes within a short 
time a prestige and an ascendancy which 
neither the Central Govermnent nor the states, 
neither the majority nor the minority, would 
dare to question, then, and then only, can India 
be assured of a safe voyage through the stormy 
seas of constitutional federation. 



CHAPTER VIII 

CONCLUSIONS 

From what has been discussed in the preceding 
chapters, certain conclusions seem clearly to 
follow, and they are summarised below : 

1. The history of India from the earliest 
times shows a remarkable persistence of re- 
gional particularism. This constant feature 
finds apt illustration in the existence today of 
Indian States, which compose more than two- 
fifths of the country. The annals of various 
dynasties which rose to paramount power 
amply testify that it was their attempt to 
abolish regional autonomy which occasioned 
the disruption of their respective empires and 
proved the conception of a united Hindustan 
to be a chimera. It was their failure to recog- 
nise this fissiparous tendency in the body 
politic of India which caused the breakdown 
of the Mauraya, the Gupta and the numerous 
other dynasties, ending with the Moguls, who 
tried to unite India under a single sovereignty. 

2. The history of India makes it equally 
clear that if the centrifugal forces inherent in 

144 
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her diversified communities were allowed un- 
restrained play, the whole country would be 
split up into little principalities and furnish 
a parallel to the Balkan States. No central 
authority would retain a foothold. This de- 
' duction is fully borne out by the fate of the 
Maratha Empire in its last stages. The power 
acquired by various chieftains — Holkar, 
Bhonsle, Scindia, Gaekwar and the Southern 
Jagirdars — reduced to impotence the Central 
Government, and the enforcement of any uni- 
form policy calculated to preserve the empire 
was no longer possible. 

- 3. Applying these lessons to the needs of 
the present day, it is manifestly imperative to 
avoid both these dangers. The constitution of 
India should provide for an effective govern- 
ment, constituted on an All-India basis, to deal 
with matters which affect the^ country as a 
whole. The internal autonomy of the sove- 
reign states must be preserved. A centralised 
unitary government for the whole of India is 
not yet an attainable ideal. And to leave the 
Indian States as they are, that is as ‘ foreign ’ 
territories, would be to evade the crux of the 
problem. 

4. A constitution for India which includes 
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the states obviously cannot be framed by 
Parliament, because the states are not British 
territory. They can only be brought into the 
constitutional framework by their free consent. 
They would naturally be averse from incor- 
poration unless the constitution provided effec- 
tive guarantees for the maintenance of their 
identity and of all their rights— the rights 
which are inherent in their status and are 
guaranteed but not conferred on them by the 
subsisting treaties. 

5. The most effective constitutional formula 
which provides guarantees for the sovereignty 
of the constituent states is Federalism. The 
essential conditions of Federalism are : 

(«) That there should be a division of sove- 
reignty among the community — i.e., between 
the central authority created by the federation 
and the states which constitute it. 

(i) That the central authority should have 
authority only in those matters which are 
expressly placed within its control. 

(c) That in all matters which have not been 
assigned to the central authority the con- 
stituent states should be free to exercise full 
sovereign authority. 

(ff) That this division of powers should be 
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implemented in the constitution by the insti- 
tutions created under it ; and 

(e) That the Supreme Judicial authority 
shouldbe invested with the power to declarewtoa 
vi 7 -es measures which go against the constitution. 

6. A federation of British India with the 
Indian States would present certain features 
not to be found in any existing federal con- 
stitution — e.g. : 

(а) British India, which would be one of the 
parties to the federation, has tvsdce the combined 
area of all the states. 

(б) In resources and population the com- 
parison is even more disproportionate. 

There are i o8 full-powered states and about 
500 others, and no countr)" has yet had to face 
the problem of federating so many states. 

The fact, however, that British India is 
immeasurably superior in area, resources and 
population to any state, and indeed to all the 
states combined, makes it all the more neces- 
saiy that if federation takes place the guarantee 
jaf the rights of the states should be so rigid 
and inflexible as to render a virtual annexa- 
tion impossible. The preponderant interest of 
British India would, of course, have to be 
safeguarded : but as things are it can be in no 
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danger from the states. The real problem 
would be to provide against' the natural ten- 
dency of the big fish to swallow the smaller 
fish. The practical objection that the states 
are too numerous and some of them too small 
to join in a federation is undeniably valid. 
But of the problem it raises a solution has been 
suggested — namely, sub-federation. By this 
means the Bihar and Orissa States can be con- 
stituted into one state; the Southern Maratha 
States into another. The Simla Hill States, 
the states in the Central Provinces, and the 
states in Kathiawad, which are not directly 
represented, can also be similarly treated. 

7. To judge from their public pronounce- 
ments the constitutional guarantees that the 
Princes would require before entering a federa- 
tion would be ; 

(a) Respect for their treaties, which implies 
recognition of their internal sovereignty, e,vcept 
in so far as it is modified by the constitution 
of the Federal State. 

[b) The creation of a federal council to share 
with the tederaf executive in the determination, 
control and execution of policies pertaining to 
questions of common concern which are as- 
signed to the Central Government. 
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(c) The creation of a Supreme Court — 

(1) To enforce the jurisdiction laid down by 
the constitution. 

(2) To adjudicate upon interstatal disputes; 
and 

(3) To deal with cases not mthin the com- 
petence of state Courts — e.g.. Admiralty, etc. 

8. Respect for the treaties and engagements 
and the obligations arising thereunder would 
imply that the present constitutions of the 
states would be alterable only at their will. 
The Central Government would not have the 
authority, which the Government of the United 
States has, to insist upon any particular form 
of government, n 

9. The maintenance of good government in 
the states and the elimination of the evils of 
personal misgovernment \rill be ensured — 

{a) By the pressure of public opinion. 

(b) By reserving to the Central Government 
the right to intervene in well-defined cases, 
such inter\^ention to be dependent on the 
assent of a special Standing Committee of the 
Federal Council. 

10. The institutional guarantee which would 
secure to the princes and states their due share 
in the control of policy relating to common 

II 
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subjects would take the form of a federal 
council in which they would be represented 
qua states to the extent of one-third the total 
membership. It is suggested that the federal 
council should be a body of 150 members, of 
whom 100 would represent British India and 
50 would represent the states. The repre- 
sentatives from British India would be elected 
from its central legislature and would include 
the Governor-General’s Cabinet. The repre- 
sentatives from the states would be nominated 
by the state Governments or by the' sub- 
federal bodies. 

11. The work of the Federal Council would 
be conducted through Standing Committees 
established by statute, in some of which certain 
states would be accorded permanent seats in 
view of their special importance. 

12. The Federal Council would have effec- 
tive control of all matters of common con- 
cern which would be specifically enumerated. 
Matters of common concern would include 
defence, foreign policy and imperial relations, 
railways, posts and telegraph, customs, cur- 
rency and coinage, etc. 

13. The objections to this scheme would 
probably be that the proposed Federal Council 
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would be a super-parliamentary body, ulti- 
mately not amenable to the control of the 
electorate: that its creation would be incon- 
sistent with the declaration of 1917, by which 
British India was promised responsible govern- 
ment: that under the scheme the Parliament 
of British India would be a subordinate legis- 
lative body with only limited authority. These 
objections can, however, be satisfactorily met. 

The Federal Council, as representing the 
whole of India, would undoubtedly be a super- 
parliamentary body, but two-thirds of its 
members would be elected members of the 
British Indian Legislature. Thus the pre- 
ponderant voice in the Federal Council would 
be that of the elected representatives of British 
India, and therefore from the practical point 
of view the objection that the Federal Council 
would be a super-parliamentarj'- body would 
appear to be^ invalid. 

The argument that the declaration of 1917 
promised responsible government and that the 
scheme here advocated would, if carried out, 
nullify that declaration is equally insubstan- 
tial. The declaration of 1917 referred to the 
future of British India alone. So far as purely 
British Indian affairs are concerned, there 
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would be complete responsible government. 
The British Parliament cannot, even if it de- 
sire, establish responsible government for the 
whole of India, if only because the whole of 
India is not under British sovereignty. It is, 
therefore, obvious that in matters which affect 
the states and British India in common, re- 
sponsibility of the Central Government to 
the electorate of British India only is impos- 
sible. Our proposal provides parliamentary 
government for British India in regard to ex- 
clusively British Indian matters, and for matters 
common to British India and the Indian States 
a scheme of government in which these two 
parties would unite in due proportion to ensure 
equitable treatment of each consistently with 
the advancement of the country as a whole. 

14. The third of the guarantees referred to 
above is that the states would require a Supreme 
or Federal Court. Without such a judicial 
authority to give effect to the provisions of the 
constitution no guarantees, even if contained in 
the constitution, would have any value. The 
principle of judicial disallowance of legislation 
is of the essence of federalism. The states 
have suffered greatly in the past owing to the 
absence of judicial machinery to settle the dis- 
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putes among themselves and between them and 
the Government of India. But apart from 
this the maintenance of the rights of the 
minorities and of other guaranteed interests 
- also demands the establishment of a Supreme 
Court as the guardian of the constitution. 

15. It may be asked, What does British India 
stand to gain by the suggested concessions to 
the states ? The answer is that notliing in the 
nature of a concession has been recommended ; 
what has been recommended is the acceptance 
of the guarantees which the states must neces- 
sarily demand, and which are their due, if it is 
desired to create a united India. The people 
of British India have no rights of paramountcy 
over the states. A self-governing British India 
with responsible government would have to 
be content with formal and friendly relations 
with the neighbouring Indian States. If such 
a position be deemed satisfactory it would not 
be necessary to examine our suggestions. If, 
on the Other hand, it be desired to unite India 
into a single progressive Commonwealth, the 
two parts of India must be united in one 
common organisation. Such a common or- 
ganisation can only result if either British 
India annexes the states or if it unites with 
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them on the basis of leaving the states free to 
exercise those powers which it is not essential 
for the common Central Government to possess. 
Clearly there is no question of a concession here. 

1 6. What will be the position of the states 
if effect is given to the suggestions contained 
in the previous chapters ? 

(a) The states would have surrendered juris- 
diction in certain matters of common interest 
to a central body in which they are adequately 
represented. But in relation to existing con- 
ditions this proposition does not exhaust the 
quid pro quo. It must be appreciated that: 

(1) In many of these matters the Govern- 
ment of India now exercises exclusive authority 
in so far that it takes action without previous 
consultation with the States. 

(2) Under the federal constitution the states 
would have a share in the determination and 
control of policy in all matters assigned to the 
Central Government. 

(i) In all other matters complete authority 
would be reserved to the states, with perfect 
immunity against legislative or executive en- 
croachment. At present there is no authority 
to set a limit to the encroachments of the Central 
Govenunent. 
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(c) In all disputes between states among 
themselves and between states and British 
India, and between a state or a group of 
states and the Government of India, there 
would be available as of right a judicial 
machinery which would decide the issues in- 
volved on the basis of law and evidence. 

(<?) As the relations between the states and 
the Government of India would be determined 
by the terms of the Constitution and by Courts 
of law, the present wide claims of an uncertain 
position of paramountcy would facto cease 
to apply. 

(e) The Central Government would, how- 
ever, continue to exercise the right of inter- 
vention in the following cases, and the following 
cases only : 

(1) If resistance were offered to the enforce- 
ment of federal law. This happens even now. 
[Vide the Resolution of the Government of 
India in the Manipur case.] 

(2) If federal property were attacked. This 
power also is at present exercised by the 
Government of India. [Vide the Mail Rob- 
bery Rules.] 

(3) If a state were to decline to enforce the 
judgments of the federal courts. 
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(4) If gross misgovemment were to occur, 
assuming that the Committee of political rela- 
tions of the Federal Council found such mis- 
govemment to exist in fact. 

Thus the position of the states would be 
immune against caprice, co-operation would 
give place to compulsion, and common matters 
would be decided by joint authority. The 
exclusive authority of the states would be 
guaranteed by the constitution ; the very e.\ecu- 
tive organs of the Federal Government, held in 
check liy a supreme judiciary, would provide 
such a guarantee. There would be freedom 
and security for the states which would con- 
duce to their development and accelerate their 
advancement, while to the Central Government 
would be reserved the rights necessary to safe- 
guard the peace, tranquillity and good govern- 
ment of the whole of India. 
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NOTE ON INTERSTATAL COURTS 
FOR SPECIFIED REGIONS 

The existence of a large number of states 
spread over certain well-defined areas creates 
a special problem of judicial organisation. 
The states in Bihar and Orissa, in Kathiawad 
and in the Simla Hills are too small to main- 
tain efficient judicial establishments according 
to modern standards. Besides, between the 
states there arise numerous controversies which 
are proper subjects for judicial decision. It 
has been suggested in a preceding chapter 
that a possible solution of this problem might 
be found in the establishment of comnion insti- 
tutions. The Government of India held this 
view at one time, A Rajsthanik court was 
established in Kathiawad to which the states 
surrendered certain classes of cases. Over this 
court presided a British officer lent by the 
Government of India. A court of Vakils was 
established for the Rajputana States also. An 
extension of this principle, by agreement 
among the states, would seem to be desirable, 
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especially where the states, though politically 
separate, form a convenient geographical 
unit. 

In this connection the Central American 
Court of Justice provides a valuable model. 

In 1907 five Central American Republics — - 
Costa Rica, Guatemala, Honduras, Nicaragua 
and Salvador — signed at M'ashington a con- 
vention instituting a Court of Justice, with the 
object of deciding peacefully all matters of 
controversy arising between the signatories. 
The thirteenth article of the Treaty declared 
that the Central American Court represented 
the conscience of Central America. The court 
has jurisdiction over: 

1. Cases of all kinds between the signatory 
states where agreement has not been reached 
by ordinary diplomatic methods. 

2. All cases relating to breaches of treaties, 
agreements or conventions by a signatory 
state. 

3. Matters referred for opinion by the states. 

The jurisdiction of the Court can be enlarged 

by special Resolutions of the legislatures of the 
states, giving to the Court additional powers. 
The Court consists of five judges — one from 
each state. 
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Wlien questions are submitted to the Court, 
the interested party is required to submit a 
memorandum stating all the points of law and 
fact relating to the question and the proofs in 
support of the plea. The Court is required to 
send this memorandum to the defendant state 
and to invite its reply vdthin sixty days. This 
period may be extended at the discretion of 
the Court. The states may be represented by 
authorised Agents. 

The Court does not possess jurisdiction in 
suits between private citizens and a state. In 
the case of Felipe Lavois v. Honduras^ when the 
plaintiff, a citizen of Guatemala, brought an 
action against the defendant state for illegal 
arrest and deportation, the Court decided 
that the matter was beyond its competence 
(December 10, 1913). In another case the 
Court was asked to declare as^null and void the 
election of Flores by the Congress of Costa 
Rica, but the Court declared again that the 
subject fell outside its jurisdiction. 

The Central American Court is a purely 
regional Court, created by agreement between 
the five signatory states. If a permanent Court 
of International Justice is established for the 
two Americas, the Central American Court will, 
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no doubt, still continue to function as a regional 
organisation. 

[For an interesting discussion of the whole 
subject see Antonio Sanchez de Bustamente, 
Cour Penimnentc de Justice intemationale. 
Traduit de I’Espagnol par Paul Gonle. Recueil 
Sire)', Paris, 1925.] 
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THE CONSTITUTION OF THE GER- 
iVIAN EMPIRE, April i6 , 1871 

(This translation is based on that in British and Foreign 
State Papers, 1870-1871, but has been slightly modified. 
The Constitution here printed is that of the German 
Empire, and was in force from 1871 to 1918.) 


Constitution of the Gerjman Empire, 
Berlin, April i6 , 1871. 

/ 

His Majesty the King of Prussia in the name 
of the North German Confederation, His 
Majesty the King of Bavaria, His Majesty the 
King of Wiirtemberg, His Royal Highness the 
Grand Duke of Baden, and His Royal Highness 
the Grand Duke of Hesse and by Rhine for 
those parts of the Grand Duchy of Hesse which 
are south of the river Main, conclude an ever- 
lasting Confederation for the protection of the 
territory of the Confederation and the rights 
thereof, as well as to care-, for the welfare of 
the Genhan people. This Confederation will 
bear the name ‘ German Empire,’ and is to 
have the following : 
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CONSTITUTION 

I. Territory of the Confederation. 

I. The territoiy of the Confederation is 
comprised of the States of Prussia with Lauen- 
burg, Bavaria, Saxony, Wiirtemberg, Baden, 
Hesse, Mecklenburg-Schwerin, Saxe-Weimar, 
Mecklenburg-Strelltz, Oldenburg, Brunswick, 
Saxe-Meiningen, Saxe-Aitenburg, Saxe-Co- 
burg-Gotha, Anhalt, Schwarzburg-Rudolstadt, 
Schwarzburg-Sondershausen, Waldeck, Reuss 
Elder Line, Reuss Younger Line, Schaumburg- 
Lippe, Lippe, Liibeck, Bremen, and Hamburg. 

2. Legislature of the Empire. 

II. Within this confederate territory the 
Empire exercises the right of legislation ac- 
cording to the tenour of this Constitution, and 
with the effect that the Imperial laws take 
precedence of the laws of the States. The 
Imperial laws receive their binding power by 
their publication in the name of the Empire, 
which takes place by means of air Imperial 
Law Gazette. If the date of its first coming 
into force is not otherwise fixed in the pub- 
lished law, it comes into force on the fourteenth 
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day after the close of the day on which the part 
of the Imperial Lazo Gazette which contains 
it is published at Berlin. 

III. For the whole of Germany one common 
nationality exists, mth the effect that every 
person (subject, State citizen) belonging to any 
one of the Confederated States is to be treated 
in every other of the Confederated States as 
a born native, and accordingly must be per- 
mitted to have a fixed dwelling, to trade, to be 
appointed to public offices, to acquire real 
estate property, to obtain the rights of a State 
citizen, and to enjoy all other civil rights under 
the same presuppositions as the natives, and 
likewise is to be treated equally with regard to 
legal prosecution or legal protection. 

No German may be restricted from the 
exercise of this right by the authorities of his 
own State or by the authorities of any of the 
' other Confederated States. 

Those regulations which have reference to 
the care of the poor and their admission into 
local parishes are not affected by the prin- 
ciples set doum in the first paragraph of this 
article. 

Until further notice the Treaties likewise 
' remain in force which have been entered into 
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by the particular States of the confederation 
regarding the reception of persons expelled, 
the care of sick persons, and the burial of 
deceased persons belonging to the States. 

Necessary regulations for military service 
will be established by means of Imperial 
legislation. 

Every German has the same claim to the 
protection of the Empire with regard to foreign 
nations. 

IV. The following matters are subject to 
the superintendence and legislation of the 
Empire: 

1. The regulations as to freedom of trans- 
location, domicile and settlement affairs, right 
of citizenship, passport and police regulations 
for strangers, and as to transacting business, 
including insurance affairs, in so far as these 
objects are not already provided for by 
Article III of this Constitution. In regard 
to Bavaria, however, questions of domicile 
and settlement, and likewise colonisation and 
emigration to foreign countries, are excluded 
herefrom. 

2. The/ customs and commercial legislation 
“ and the taxes which are to be applied to the 

requirements of the Empire. 
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3. The regulation of the system of coinage, 
weights and measures, likewise the establish- 
ment of principles for the issue of funded and 
unfimded paper money. 

4. The general regulations as to banking. 

5. The granting of patents for inventions. 

6. The protection of intellectual property. 

7. The organisation of the common protec- 
tion of German commerce in foreign countries, 
of German vessels and their flags at sea, and the 
arrangement of a common Consular represen- 
tation, which is to be salaried by the Empire. 

8. Railway affairs — but not in Bavaria except 
under Article XLVI — and the construction 
of land and water communications for the 
defence of the country and for the general 
intercourse. 

9. Navigation and the supervision of rafts on 
waterv^ays belonging in common to several of 
the States, and the condition of the waterways, 
and like\vise river or other water dues. 

10. Postal and telegraph affairs; in Bavaria 
and Wurtemberg, however, only subject to the 
provisions of Article LII. 

11. ' Regulations as to the reciprocal execu- 
tion of judgments in civil affairs and the settle- 
ment of requisitions in general. 

12' 
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12. Likewise as to the verification of public 
documents. 

13. The general legislation as to obligatory 
rights, penal laws, commercial and bill-of- 
exchange laws, and judicial procedure. 

14. The military and naval affairs of the 
Empire. 

15. The measures of medical and veterinary 
police. 

16. The regulations for the press and the 
right of association. 

V. The legislation of the Empire is carried 
on by the Council of the Confederation and 
the Imperial Diet (Reichstag). The accordance 
of the majority of votes in both Assemblies is 
necessary and sufficient for a law of the Empire. 

In projects of law on military' affairs, on 
naval affairs and on the taxes mentioned in 
Article XXXV, the President has the casting 
vote in cases where there is a difference of 
opinion, if his vote is in favour of the main- 
tenance of the existing arrangements. 

3. The Council of the Confederation. 

VI. The Council of the Confederation con- 
sists of the Representatives of the Members of 
the Confederation, amongst which the votes 
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are divided in such a manner that Prussia has, 
with the former votes of Hanover, Electoral 
Hesse, Holstein, Nassau, and Frankfort, seven- 
teen votes, and the rest as follows ; 

Votes. 


Bavaria ..... 6 

Saxony ..... 4 

Wiirtemberg . . . ' . 4 

Baden ..... 3 

Hesse 3 

Mecklenburg- Schwerin . . 2 

Saxe-Weimar . . . . i 

Mecklenburg-Strelitz . . i 

Oldenburg . . . . i 

Brunswick .... 2 

Saxe-Meiningen . . . i 

Saxe-Altenburg . . . i 

Saxe-Coburg-Gotha . . . i 

Anhalt ..... i 

Schwarzburg-Rudolstadt . . i 

Schwarzburg-Sondershausen . i 

Waldeck ..... i 

Reuss Elder Line . . .1 

Reuss Younger Line . . . i 
Schaumburg-Lippe . . i 

Lippe I 

Lubeck ..... i 

Bremen . . ... . i 

Hamburg i 


Total . . . - 5 ^ 
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Each member of the Confederation may 
nominate as many Plenipotentiaries to the 
Council of the Confederation as it has votes; 
but the totality of such votes may only be 
cast as a unit. 

VII. The Council of the Confederation de- 
termines : 

1. What bills are to be brought before the 
Imperial Diet, and on the resolutions passed 
by the same. 

2. As to the administrative measures and 
arrangements necessary for the general execu- 
tion of the Imperial legislation, in so far as 
no other Imperial law has decreed to the 
contrary. 

3. As to defects which have made themselves 
manifest in the execution of the Imperial laws 
or the above-mentioned measures and arrange- 
ments. 

Every member of the Confederation has the 
right to propose bills and to introduce motions, 
and the Presidency is bound to bring them 
under debate. 

The decisions take place by simple majority) 
with the reservation of the stipulations in 
Articles V, XXXVII, and LXXVIII. Non- 
represented votes or votes without instructions 
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are not counted. In equal divisions the Presi- 
dential is the casting vote. 

In decisions upon affairs, wherein, according 
to the rules of this Constitution, the whole 
Empire has not a common interest, only the 
votes of those Confederated States are counted 
which are interested in common. 

VIII. The Council of the Confederation 
forms permanent Committees from its o^vn 
members : 

1. For the land army and fortresses. 

2. For naval affairs. 

3. For customs and taxes. 

4. For commerce and intercourse. 

5. For railways, posts and telegraphs. 

6. For affairs of justice. 

7. For finance. 

/ 

In each of these Committees, besides the 
Presidency, at least four of the Confederated 
States will be represented, and in the same each 
State has only one vote. In the Committee 
for the land army and fortresses, Bavaria has a 
perpetual seat, and the other members thereof 
as well as the members for the Naval Com- 
mittee, are nominated by the Emperor; the 
members of the other Committees are elected 
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by the Council of the Confederation. The 
composition of these Committees is to he 
renewed for every session of the Council of 
the Confederation or respectively every year, 
when the outgoing members may be re-elected. 

Besides these a Committee for foreign affairs 
will be formed in the Council of the Con- 
federation, comprised of the representatives 
of the Kingdoms of Bavaria, Saxony, and 
Wurtemberg, and of two other representatives 
of the other confederated States who will be 
yearly elected by the Council of the Confedera- 
tion, in which Committee Bavaria will preside. 

The necessary officials will be placed at the 
disposal of these Committees. 

IX. Every member of the Council of the 
Confederation has the right to appear in the 
Imperial Diet, and must at his desire at all 
times be heard, in order to represent the vietvs 
of his Government, even when these views 
have not been adopted by the majority of the 
Council of the Confederation. No one may 
at the same time be a member of the Council 
of the Confederation and of the Imperial Diet. 

X. The Emperor is bound to afford the usual 
diplomatic protection to the members of the 
Council of the Confederation. 
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4- The Presidency. 

XI. The' Presidency of the Confederation 
belongs to the King of Prussia, who bears the 
name of German Emperor. The Emperor has 
to represent the Empire internationally, to 
declare war and to conclude peace in the name 
of the Empire, to enter into alliances and other 
treaties with Foreign Powers, to accredit and 
to receive Ambassadors. 

The consent of the Council of the Con- 
federation is necessary for the declaration of 
war in the name of the Empire, unless an attack 
on the territory or the coast of the Confedera- 
tion has taken place. 

In so far as treaties with Foreign States have 
reference to affairs which, according to Ar- 
ticle IV, belong to the jurisdiction of the 
Imperial Legislature, the consent of the Coun- 
cil of Confederation is requisite for their 
conclusion, and the sanction of the Imperial 
Diet for their coming into force. 

XII. The Emperor has the right to summon, 
to open, to prorogue, and to close both the 
Council of the Confederation and the Imperial 
Diet. 

XIII. The summoning of the Council of the 
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Confederation, and of the Imperial Diet, takes 
place once each year, and the Council of the 
Confederation may be called together for pre- 
paration of business without the Imperial Diet 
being likewise summoned, whereas the latter 
may not be summoned without the Council of 
the Confederation. 

XIV. The Council of the Confederation 
must be summoned whenever one-third of the 
votes require it. 

XV. The presidency in the Council of the 
Confederation and the direction of business 
belongs to the Chancellor of the Empire, who 
is to be appointed by the Emperor. 

The Chancellor of the Empire may be repre- 
sented on his giving written information thereof 
by any other member of the Council of the 
Confederation. 

XVI. The requisite motions, in accordance 
with the votes of the Council of the Confedera- 
tion, will be brought before the Imperial Diet 
in the name of the Emperor, where they will 
be supported by members of the Council of 
the Confederation, or by particular commis- 
sioners nominated by the latter. 

XVII. The formulation and proclamation of 
the laws of\jie Empire, and the care of their 
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execution, belongs to the Emperor. The Or- 
ders and Decrees of the Emperor are issued in 
the name of the Empire, and require for their 
validity the counter-signatm-e of the Chancellor 
of the Empire, who thereby undertakes the 
responsibility for them. 

X^TII. The Emperor nominates the Im- 
perial officials, receives their oath of allegiance 
to the Empire, and when necessary decrees their 
dismissal. 

The officials of any State of the Confedera- 
tion, when appointed to any Imperial office, 
are entitled to the same rights with respect to 
the Empire as they wDuld enjoy from their 
official position in their omi State, excepting in 
such cases as have otherwise been provided for 
by Imperial legislation before their entrance 
into the Imperial service. 

XIX. Whenever members of the Confedera- 
tion do not fulfil their Constitutional duties 
tow^ards the Confederation, they may be con- 
strained to do so by w'ay of execution. Such 
execution must be decreed by the Council of 
the Confederation, and be carried out only by 
the Emperor. 
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5. Imperial Diet (Reichstag). 

XX. The Imperial Diet is elected by univer- 
sal and direct election with secret votes. 

[In addition to the members already allotted 
to the States comprising the North German 
Confederation] there are to be elected — in 
Bavaria, 48 ; in Wiirtemberg, 17; in Baden, 14; 
in Hesse south of the Main, 6 members; and 
the total number of the members consists, 
therefore, of 382. 

XXL Ofiicials do not require any leave , 
of absence on entering into the Imperial 
Diet. 

If any member of the Imperial Diet accepts 
any salaried appointment of the Empire or 
of any State of the Confederation, or enters 
into any Imperial or State office to which 
a higher rank or higher salary is attached, be 
loses his seat and service in the Diet, and can 
only regain his position in the same by re- 
election. 

XXII. The proceedings of the Imperial 
Diet are. pwbUc. 

Accurate reports of the proceedings in the 
public sittings of the Imperial Diet are privi- 
leged [in any court of law]. 
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XXIII . The Imperial Diet has the right to 
propose laws within the competency of the 
Empire, and to forward Petitions which have 
been addressed to it to the Council of the 
Confederation, or to the Chancellor of the 
Empire. 

XXIV. The legislative period of the Im- 
perial Diet is three years.* For a dissolution 
of the Imperial Diet within this period a reso- 
lution of the Council of the Confederation 
with the assent of the Emperor is requisite. 

XXV. In case of a dissolution of the Im- - 
perial Diet, the meetings of the electors must 
be called within a period of sixty days after 
such dissolution, and within a period of ninety 
days the Imperial Diet must be summoned. 

XXVI. Without the assent of the Imperial 
Diet the prorogation of the same may not be 
extended over thirty days, nor repeated during 
the same session. 

' XXVII. The Imperial Diet scrutinises the 
legality of the credentials of its members and 
decides thereon. It regulates its own method 
of business and discipline by a standing order, 
and elects its President, Vice-Presidents, and 
Secretaries. 

* Amended to five years, March 19, 1888. 
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XXVIII. The Imperial Diet decides by ab- 
solute majority of votes. The presence of a 
majority of the legal number of members is 
necessary for the validity of a resolution. 

In voting on a matter which, according to 
the stipulations of this Constitution, is not 
common to the whole Empire, only the votes 
of those members will be counted who have 
been elected in those confederate States to 
which the matter is common.* 

XXIX. The members of the Imperial Diet 
are representatives of the people as a whole, 
and are not bound by orders and instructions. 

XXX. No member of the Imperial Diet can 
at any time be proceeded against, either ju- 
dicially or by way of discipline, on account of 
his votes, or for expressions made use of in 
the exercise of his functions, nor can he be 
made responsible therefor in any way outside 
the assembly. 

XXXI. Without the assent of the Imperial 
Diet, no member of the same may be placed 
under examination or arrested during the 
period of the session for any deed subject to 
punishment, except when taken in the act or 
in the coutee of the following day. 

* R^ealed by Act of February 24, 1873. 
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The same assent is needful in arrest for 
debt. 

At the requisition of the Imperial Diet every 
correctional procedure against a member of the 
same, and all investigations or civil arrests, 
must be relinquished for the duration of the 
period of the session. 

XXXII. The members of the Imperial Diet 
must not receive any salary or indemnification 
in that capacity, 

6. Customs and Commercial Affairs, 

XXXIII. Germany forms one customs and 
commercial territory encircled by a common 
customs frontier. Those separate parts of 
territory are excluded which from their posi- 
tion are not adapted for inclusion in the 
customs frontier, 

t 

All articles of free trade in any one of the 
States of the Confederation may be introduced 
into any other State of the Confederation, and 
may only be subjected to a duty in the latter 
to the extent that similar articles produced in 
that State are subject to a home duty. 

XXXIV. The Hanseatic towns, Bremen and 
Hamburg, with so much of their own or of 
the adjacent territory as may be needful for 
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the purpose, remain as free ports outside the 
common customs frontier until they 'apply to 
be admitted therein. 

XXXV. The Empire has the sole right of 
legislation in all Custom House affairs, in the 
taxation of salt and tobacco produced in the 
territories of the Confederation, beer and spirit 
and sugar and syrup or other home productions 
made from beetroot, in the reciprocal protec- 
tion against fraud of consumption duties raised 
in the separate States of the Confederation, as 
well as in such measures as the Customs Com- 
mittees may find requisite for the security of 
the common customs frontier. 

In Bavaria, 'Wurtemberg, and Baden, the 
taxation of the native spirit and beer remains 
for the present subject to the laws of the land. 
But the States of the Confederation will direct 
their efforts to bring about an assimilation in 
the taxation of these articles likewise. 

XXXVI. The collection and administration 
of the duties and consumption taxes (Article 
XXXV) remain in the hands of each State of 
the Confederation, within its own territory, in 
so far as they have hitherto been so. 

The Emperor watches over the observance 
of the legal procedure through Imperial 
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ofRcials, whom he attaches to the customs or 
excise offices, and to the directing authorities 
of the separate States according to tlie advice 
of the Committee of the Council of the Con- 
federation for customs and excise affairs. 

Information given by these officials as to 
defects in the execution of the common legis- 
lation (Article XXXV) will be laid before the 
Council of the Confederation for decision. 

XXXVII. In decisions relative to the ad- 
ministrative instructions and arrangements 
(Article XXXV) for the execution of the com- 
mon legislation, the President has the casting 
vote, when it is given for the continuance of 
the existing instruction or arrangement. 

XXXVIII. The revenue from the duties 
mentioned in Article XXXV and from the 
other taxes mentioned, in so far as they are 
subject to Imperial legislation, flows into the 
Imperial Treasury. 

This revenue consists of the whole income 
arising from the duties and other taxes after 
the deduction of : 

1. The tax compensations and abatenients 
according to the laws or the general adminis- 
trative regulations. 

2. The repayments for incorrect levies. 
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(a) For the customs; the expenses which are 
requisite for the protection and the collection 
of the duties on that part of the frontiers 
situated towards foreign countries and in the 
border district. 

(b) For the salt tax : the expenses which are 
incurred for the salaries of the officials who are 
employed in the salt works to collect and 
control that tax. 

(e) For the beet-sugar and tobacco tax : the 
compensation which, according to the decisions 
of the Council of the Confederation from time 
to time, has to be made to the several Federal 
Governments for the expenses incurred in the 
administration of these taxes. 

(d) For the other duties: 15 per cent, of the 
total income. 

The territories situated outside the common 
customs frontier pay an agreed sum towards 
defraying the expenses of the Empire. 

Bavaria, Wurtemberg, and Baden do not 
participate in the income flowing into the 
Imperial Treasury from the taxes on spirits 
and beer, nor in the corresponding part of the 
above-mentioned agreed payment. 

XXXIX. The quarterly summaries which 
are to be made at the end of each quarter of 
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the year by the collecting authorities of the 
Federal States, and the final statements to be 
made at the end of the year and the close of 
the books of the income from duties and from 
consumption dues flowing into the Imperial 
Treasury according to Article XXXVIII, fall- 
ing due during the quarter or during the 
financial year, are to be collected into chief 
summaries, after previous examination, by the 
directing authorities of the Federal States, and 
therein each duty is to be separately shown; 
these summaries are to be sent to the Com- 
mittee of the Council of the Confederation for 
financial affairs. 

On the basis of these summaries the said Com- 
mittee will make out provisionally every three 
months the amount due from the Treasury 
of each State of the Confederation to the 
Imperial Treasury, and communicate these 
amounts to the Council of the Confederation 
and to the States of the Confederation; it will 
also present the final statement of these amounts 
every year, with remarks, to the Council of the 
Confederation. The Council of the Confedera- 
tion will decide on the basis of this statement. 

XL. The stipulations in the Zollverein 

Treaty of July 8, 1867, remain in force in so 

13 
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far as they have not been altered by the pro- 
visions of this Constitution, and so long as they 
are not altered in the manner provided in 
Article VII or Article LXXVIII. 

7. Railway Affairs. 

XLI. Railways which are considered neces- 
sary for the defence of Germany, or for the 
sake of the common intercourse, may, by virtue 
of an Imperial law, be constructed on account 
of the Empire, even against the opposition of 
the members of the Confederation whose terri- 
tory is intersected by the railways, but without 
prejudice to the prerogatives of any State. 
Concessions to execute the works may also be 
granted to private contractors, with the right 
of expropriation. 

Every existing railway board of direction is 
bound to consent to the junction of newly 
constructed railways at the expense of the 
same. 

The legal enactments which have granted a 
right of veto to existing railway undertakings 
against the constmCtion oi paraViel 01 vtsn- 
peting lines are hereby, without prejudice to 
rights already gained, repealed for the entire 
Empire. Nor can such a right of veto be 
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ever granted again in concessions to be issued 
hereafter. 

XLII' The Governments of the Confedera- 
tion bind themselves to manage the German 
railways as a uniform network in the interest 
of the common intercourse, and likewise for 
this purpose to have all new railways, which 
are to be made, constructed and fitted up ac- 
cording to uniform rules. 

XLIII, For this purpose corresponding 
working arrangements are to be adopted with 
all possible dispatch, particularly with regard 
to railway police regulations. The Empire 
has likewise to take heed that the railway 
boards keep the lines at all times in such a 
state of repair as to ensure safety, and that they 
provide them with the rolling stock necessary 
for the traffic. 

XLIV. The railway boards are bound to 
introduce the necessary passenger trains of the 
proper speed for through traffic, and arrange 
suitable connections; also the requisite trains 
to provide for the goods traffic; likewise to 
arrange direct bookings for passengers and 
goods traffic, with facilities for changing and 
conveying goods from one line to the other 
for the usual payments. 
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XLV. The Empire exercises control over 
the tariffs, and will especially operate to the 
end: 

1. That working regulations, in conformity 
with each other, be introduced as soon as 
possible on all German railroads. 

2. That the greatest possible equalisation 
and reduction of the tariffs shall take place, 
and particularly for greater distances an abate- 
ment of the tariffs for the transport of coal, 
coke, timber, ores, stones, salt, raw iron, 
manures, and similar articles, so as to be more 
in proportion to the necessities of agriculture 
and industry, and that the one pfennig tariff 
may be introduced as speedily as possible. 

XLVI. In times of distress, particularly 
when an unusual dearth of the necessaries of 
life occurs, the railway boards are bound to 
introduce temporarily a special lower tariff for 
the transport of grain, meal, pulse, and potatoes, 
according to the necessity, as will be deter- 
mined by the Emperor on the proposal of the 
respective committee of the Council of the 
Confederation, which tariff, however, must not 
be lower than the lowest rate already existing 
for raw produce on the same line. -■ 

The above, as well as the stipulations made 
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in the Articles XLII to XLV, are not applicable 
to Bavaria. 

But the Empire has the right in regard to 
Bavaria likewise to lay down, by way of legis- 
lation, uniform rules for the construction and 
fitting up of the railways which are of im- 
portance for the defence of the country. 

XLVII. The requisitions of the authorities 
of the Empire relative to making use of the 
railways for the purpose of the defence of 
Germany, must be obeyed without question 
by all the railway boards. In particular, the 
military and all materials of war are to be con- 
veyed at equally reduced rates. 

8. Posts and Telegraphs. 

XLVIII. The postal and telegraph affairs 
will be arranged and administered for the 
entire German Empire as uniform institutions 
for State intercourse. 

The legislation of the Empire in postal and 
telegraphic affairs, as provided in Article IV, 
does not extend to those objects, the regulation 
of which, according to the principles which 
govern the North German Postal and Tele- 
graphic Administration, has been left to defini- 
tive rules or administrative directions. 
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XLIX. The revenues of the postal and tele- 
graphic service are pooled for the entire 
Empire. The expenses will be defrayed from 
the common revenues; the surplus flow into 
the Imperial Treasury (Section XII). 

L. The chief direction of the postal and 
telegraphic administration belongs to the Em- 
peror. The officials appointed by him have 
the duty and the right to take care that uni- 
formity in the organisation of the administra- 
tion and in carrying on the service, as well as 
in the qualification of the officials, be intro- 
duced and maintained. 

The issue of definitive rules and general 
administrative directions, as well as the sole 
care of the relations rvith other postal and tele- 
graphic offices, belongs to the Emperor. 

All the officials of the postal and telegraphic 
administration are bound to obey the Imperial 
directions. This duty is to be recorded in the 
oath of service. 

The appointment of the requisite principal 
officials for the administrative authorities of the 
postal and telegraphic service in the yarious 
districts (such as directors, counsellors, chief 
inspectors), likewise the appointment of the 
officials acting as the agents of the before- 
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mentioned functionaries, in the service of 
supervision, etc., in the separate districts 
(such as inspectors, controllers), proceeds, for 
the whole territory of the German Empire, 
from the Emperor, to whom these officials 
render the oath of service. Timely notice of 
the appointments in question, for govern- 
mental approbation and publication, will be 
given to the Government of the several 
States, so far as their territory is thereby 
concerned. 

The other officials necessary for the postal 
and telegraphic service, as well as all those 
required for local or technical business, and 
therefore the officials, etc. acting at the actual 
place -of business, will be appointed by the 
respective State Governments. 

Where there is no independent State post or 
telegraph administration, the provisions of the 
special Treaties supply the rule. 

LI, In making over the balance of the'postal 
administration for general Imperial purposes 
(Article XLIX), in consideration of the previous 
difference in the net incomes obtained by the 
State postal administrations of the separate 
territories, the following proceeding is to be 
/Observed for the purpose of a correspond- 
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ing arrangement during the under-mentioned 
period of transition. 

From the postal balances which have accnied 
in the separate postal districts during the five 
years i86i to 1865, an average yearly balance 
will be calculated, and the share which each 
separate postal district has had in the postal 
balance thus shown for the whole territory of the 
Empire will be fixed according to percentages. 

According to the proportion ascertained in 
this manner, the separate States will be credited 
for the next eight years after their entrance 
into the postal administration of the Empire 
with such quotas as accrue to tliem from the 
postal balances produced in the Empire, in 
account with their other contributions for 
Imperial purposes. 

At the expiration of the eight years all dis- 
tinctions cease, and the postal balances will 
flow in undivided account into the Imperial 
Treasury, according to the principle set forth 
in Article XLIX. 

From the quotas of the postal surplus thus 
ascertained during the before-mentioned eight 
years for the Hanieatic towns, one-half will be 
placed beforehand every year at the disposal 
of the Emperor, for the purpose, in the first 
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place, of paying therefrom the expenses for the 
establishment of normal postal institutions in 
the Hanseatic towns. 

LII. The stipulations in the foregoing 
Articles XLVIII to LI have no application to 
Bavaria and Wiirtemberg. In their place the 
following stipulations are in force for those two 
States of the Confederation : 

To the Empire alone belongs the legislation 
as to postal and telegraphic privileges, as to 
the legal relations between both institutions 
and the public, as to exemptions from postage 
and rates of postage, excluding, however, the 
rules and tariff regulations for the domestic 
circulation of Bavaria and of Wiirtemberg 
respectively ; likewise under similar reservation 
the settlement of the fees for telegraphic corre- 
spondence. 

In the same manner the regulation of the 
postal and telegraphic intercourse with foreign 
countries belongs to the Empire, excepting the 
direct intercourse of Bavaria and of Wiirtem- 
berg themselves with the neighbouring States 
which do not belong to the Empire, the regu- 
lations as to which remain as stipulated in 
Article XLIX of the Postal Treaty of Novem- 
ber 23, 1867. 
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Bavaria and Wurtemberg do not participate 
in the income flowing into the Imperial 
Treasury from the postal and telegraph service. 

9. Navy, Shipping and Navigation. 

LIIl. The navy of the Empire is one 
united navy under the high command of the 
Emperor. The organisation and composition 
thereof is the business of the Emperor, who 
appoints the naval officers and officials, and into 
whose service they and the men are to be sworn. 

The Harbour of Kiel and that of Jahde are 
Imperial military harbours. 

The necessary expenses for the establish- 
ment and maintenance of the war fleet, and 
the institutions in connection therewith, are 
paid from the Treasury of the Empire. 

The whole of the maritime population of the 
Empire, including engineers and shipwrights, 
are free from service in the land army, but, on 
the other hand, are bound to serve in the 
Imperial Navy. 

The apportionment of recruits is arranged 
according, to the number of the maritime popu- 
lation, and the quota which each State thus 
contributes is deducted from the contingent to 
the land army. 
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LIV. The merchant vessels of all the States 
of the Confederation form one undivided com- 
mercial navy. 

The Empire has to determine the method of 
ascertaining the burthen of sea-going vessels, 
to grant tonnage certificates, as well as to regu- 
late other ship certificates, and to determine 
the conditions upon which the permit to com- 
mand a sea-going vessel depends. 

The merchant ships of all the States of the 
Confederation ^vill be admitted and treated on 
equal terms in the seaports and in all the 
natural and artificial waterways of the separate 
States of the Confederation. The dues to be 
levied in the seaports from sea-going vessels 
or their cargoes for using the appliances of 
navigation must not exceed the expenses which 
are requisite for the maintenance and ordinary 
repairs of those appliances. 

On all natural waterways dues may only be 
levied for the use of such appliances as are 
especially intended for the furtherance of 
traffic. These dues, as well as the dues pay- 
able for making use of such artificial water- 
ways as are State property, must not exceed 
the expenses which are requisite for the main- 
tenance and ordinary repairs of such erections 
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and works. These regulations are also applic- 
able to rafting so far as it takes place on 
navigable waterways. 

The imposing of other or higher dues on 
foreign ships, or their cargoes, than those paid 
by the ships of the Federal States does not 
belong to any single State, but solely 'to the 
Empire. 

LV. The flag of the navy and of the mer- 
cantile marine is black-white-rcd. 

10. Consular Service. 

LVI. The whole of the Consular Service of 
the German Empire is under the superin- 
tendence of the Emperor, who appoints the 
Consuls after consultation with the Committee 
of the Council of the Confederation for com- 
merce and traffic. 

Within the official district of the Government 
Consuls no new Consulates for separate States 
may be erected. The German Consuls exer- 
cise the functions of a national Consul for any 
State of the Confederation not represented in 
their district. The whole of the existing Con- 
sulates for separate States are to be abolished 
as soon as the organisation of the German Con- 
sulates is so completed that the representation 
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of the interests of all the States of the Confedera- 
tion is recognised by the Council of the Con- 
federation as secured by the German Con- 
sulates. 

II. Military Affairs of the Empire. 

LVII. Every German is liable to military 
service, and cannot have that service performed 
by substitute. 

LVIII. The expenses and burdens of the 
whole of the military affairs of the Empire 
are to be borne equally by all of the States 
of the Confederation and those belonging to 
them, so that no preferences or overburdening 
of any single State or class are in principle 
admissible. Where an equal division of the 
bm'dens is not practicable in natura without 
prejudice to the public welfare, the matter is 
to be arranged on the principles of equity by 
means of legislation. 

LIX. Every German capable of service be- 
longs for seven years to the standing army, as 
a rule from the completion of the twentieth 
to the commencement of the twenty-eighth 
year of his age; that is, for the first three of 
these years with the colours and for the last 
four years in the reserve ; then for the following 
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five years of his life to the Landwehr. In 
those States of the Confederation wherein 
hitherto a longer period than twelve years of 
service altogether has been legal, the gradual 
reduction of such service can only take place 
in so far as regard for the readiness of the 
Imperial Army for war permits it. 

With respect to the emigration of men be- 
longing to the reserve, only those regulations 
are to be applied which are in force for the 
emigration of men of the Landwehr. 

LX. The effective strength of the German 
Army in peace is fixed till December 31, 1871, 
at one per cent, of the population of the year 
1867, and the separate States of the Confedera- 
tion supply it pro rata. Subsequently the 
effective strength of the army in peace will be 
determined by Imperial legislation. 

LXI. After the publication of this Consti- 
tution the whole PKissian Military Code of 
Laws is to be introduced throughout the Empire 
without delay, both the laws themselves and 
the regulations, instructions, and rescripts is- 
sued for the explanation and completion there- 
of, especially, therefore, the Military Penal Code 
of April 3, 1845; the Military Court Martial 
Regulations of April 845; the Ordinance 
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Upon Courts of Honour of July 20 , 1843; 
the regulations upon recruiting, time of service, 
allowance and maintenance affairs, billeting, 
compensations for damages to agriculture, 
mobilisation, etc,, for war and peace. The 
military Church ritual is, however, excluded. 

After the uniform war organisation of the 
German Army has been effected, a compre- 
hensive military law' for the Empire w'ill be laid 
before the Imperial Diet and the Council of the 
Confederation for their constitutional decision. 

LXII. To cover the outlay necessary for the 
entire German Army, and the arrangements 
appertaining thereunto until December 31, 
1871, there are yearly to be placed at the 
disposal of the Emperor as many times 225 
thalers (two hundred and twenty-five thalers) 
as the poll-number of the peace strength of the 
army amounts to, according to Article LX. 
(See Section XII.) 

After December 31, 1871, these contribu- 
tions must continue to be paid to the Imperial 
Treasury by each State of the Confederation. 
For the calculation thereof the effective strength 
in peace, as provisionally settled in Article LX, 
will be taken as the basis until it is altered by 
an Imperial law. 
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The expenditure of this sum for the entire 
Imperial Army and its arrangements tvill be 
determined on by the Estimate Law. 

In settling the estimates of the military ex- 
penses the legal organisation of the Imperial 
Army, as laid down in this Constitution, tvill 
be taken as the basis. 

LXIII. The entire land force of the Empire 
will form a single army, which in war and 
peace is under the command of the Emperor. 

The regiments, etc., will bear consecutive 
numbers for the entire German Army. For 
their clothing, the ground colours and fashion 
of the Royal Prussian Army are to be the 
model. It is left to the chiefs of the respective 
contingents to determine the external marks 
of distinction (cockades, etc.). 

It is the duty and the right of the Emperor 
to take care that all the divisions of troops 
within the German Army are numerically com- 
plete and effective for war, and that unity in the 
organisation and formation of the armament 
and command, in the training of the men, as 
well as in the qualifications of the officers, be 
established and maintained. For this purpose 
the Emperor has the right to satisfy himself 
of the condition of the separate contingents at 
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all times by inspection, and to order the re- 
formation of any defects thereby discovered. 

The Emperor determines the effective 
strength, the division and arrangement of the 
contingents of the Imperial Army, as well as 
the organisation of the Landwehr, He also 
has the right of determining the garrisons with- 
in the territories of the Confederation, and to 
order the embodiment of any part of the Im- 
perial Army in a state of preparation for war. 

For the purpose of keeping up the indis- 
pensable uniformity in the administration, 
maintenance, armament, and equipment of all 
the divisions of troops of the German Army, the 
orders issued thereon in future for the Prussian 
Army will be communicated in a suitable 
manner, through the Committee for the land 
army and fortresses mentioned in Article VIII, 
§ I, to the commanders of the other contin- 
gents for observance. 

LXIV. All German troops are bound to obey 
the commands of the Emperor unconditionally. 
This duty is to be specified in the banner- 
oath. 

The Commander-in-Chief of a contingent, 
likewise all officers who command troops of 

more than one contingent, and all commanders 

14 
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of fortresses are appointed by the Emperor. 
The officers appointed by the Emperor take 
the banner-oath to him. The appointments of 
Generals and officers acting as Generals within 
the contingents are at all times subject to the 
approbation of the Emperor. 

The Emperor has the right, for purposes of 
transfer, with or without promotion, to select, 
for such appointments as are to be made by 
him in the Imperial Service, whether in the 
Prussian Army or in other contingents, from 
the officers of all the contingents of the 
Imperial Army. 

LXV. The right of erecting fortresses within 
the territories of the Confederation belongs 
to the Emperor, who proposes, according to 
Section XII, the grant of the necessary means 
for the purpose, in so far as they are not pro- 
vided for in the ordinary estimates. 

LXVI. Where nothing to the contrary is 
stipulated by particular Conventions, the 
Sovereigns of the Confederation, or the Senates, 
appoint the officers of their contingents, sub- 
ject to the restriction of Article LXIV. They 
are the chiefs of all the divisions of troops be- 
longing to their territories and enjoy the 
honours connected therewith. They have 
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especially the right of inspection at all times, 
and receive, besides the regular reports and 
announcements of alterations which talie place, 
timely information, for the purpose of Govern- 
ment publication, of all promotions or nomina- 
tions among the respective divisions of the 
troops. 

Likewise they have the right to make use for 
purposes of police, not only of their own 
troops, but also to make requisition for any 
other division of troops of the Imperial Army 
which may be located in their territories. 

LXVII. Unexpended balances from the 
military estimate do not belong under any cir- 
cumstances to a single Government, but at ail 
times to the Imperial Treasury. 

LXVIII. The Emperor may, when the public 
safety is threatened in. the territories of the 
Confederation, declare a'ny part thereof to be 
in a state of war. Until the promulgation of 
an Imperial law, which will regulate the pre- 
misses, the form of publication and the effects 
of such a declaration, the rules of the Prussian 
law of June 4, 1851, remain in force {Collec- 
tion of Lam for 1851, p. 451 and sqq.). 
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Final Stipulation to Section ii. 

The provisions contained ' in this section 
come into force in Bavaria according to the 
special stipulations of the Treaty of Confedera- 
tion of November 23, 1870 {Federal Lain 
Gazette, 1871, p. 9), under III, Article 5; and 
in 'Wurtemberg according to the special stipu- 
lations of the Military Convention of No- 
vember 21 to 25, 1870 {Federal Lam Gazette, 
1870, p. 658). 

12. Finances of the Empire. 

LXIX. All the receipts and disbursements 
of the Empire must be estimated for each year 
and be brought into the Imperial estimates. 
These are to be fixed by a law before the be- 
ginning of the financial year, according to the 
following principles : 

LXX. To provide for all common expenses 
any balances of the preceding year are first 
of all employed, and likewise the common 
revenues derived from the duties, the common 
consumption taxes, and from the postal and 
telegraph services. In so far as they cannot 
be provided for by these revenues they are,' 
as long as Imperial taxes are not introduced, to 
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be met by contributions from the single States 
of the Confederation in proportion to their 
population, which contributions to the amount 
estimated in the budget will be assessed by the 
Chancellor of the Empire. 

LXXI, The common disbursements are, as 
a rule, voted for one year; they may, however, 
in particular cases, be voted for a longer 
period. 

During the time of transition mentioned in 
Article LX, the estimates of the expenditure 
for the army, arranged under heads, are to be 
laid before the Council of the Confederation 
and the Imperial Diet only for their informa- 
tion and remembrance. 

LXXII. The Chancellor of the Empire is to 
give account yearly to the Council of the Con- 
federation and to the Imperial Diet of the 
application of all the incomes of the Empire 
for discharge of responsibility. 

LXXIII. In cases of extraordinary require- 
ments, the contracting of a loan, also the under- 
taking of a guarantee on account of the Empire, 
' may take place by Imperial legislation. 
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Final Stipulation to Section I2. 

To the expenditure for the Bavarian Army 
Articles LXIX and LXXI are only applicable 
in conformity with the stipulations of the 
Treaty of November 23, 1870, mentioned in 
the final stipulation to Section ii, and Article 
LXXII only in so far that the assignment to 
Bavaria of the sums necessary for the Bavarian 
Army is to be notified to the Council of the 
Confederation and to the Imperial Diet. 

13. Settlement of Differences and Penal 
Stipulations. 

LXXIV. Every undertaking against the 
existence, the integrity, the safety, or the Con- 
stitution of the German Empire; finally, in- 
sulting the Council of the Confederation or the 
Imperial Diet, or a member of the Council of 
the Confederation or of the Imperial Diet, or 
any authority, or a public functionary of the 
Empire, whilst in the exercise of their voca- 
tion, or in reference to their vocation, by word, 
in writing, printing, drawing, figurative or other 
representation, will be sentenced and punished 
in the separate States of the Confederation 
according to the existing law, or the laws which 
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may in future be enacted there, in pursuance 
of which a similar offence committed against 
that separate State of the Confederation, its 
Constitution, its Chambers, or Diet, the mem- 
bers of its Chambers or Diet, its authorities 
and functionaries would be punished. 

LXXV. For those undertakings against the 
German Empire mentioned in Article LXXIV, 
which if they had been undertaken against one 
of the separate States of the Confederation 
• would be qualified as high treason, or treason 
against the country, the Common Upper Court 
of Appeal of the three free and Hanseatic towns 
at Liibeck is the competent deciding authority 
in first and last instance. 

The special regulations as to the competency 
and the procedure of the Upper Court of 
Appeal are to be settled by way of Imperial 
legislation. Until the promulgation of an Im- 
perial laW', the competency of the courts in the 
separate States of the Confederation and the 
provisions relative to the procedure of these 
courts remain as they have hitherto been. 

LXXVI. Differences between various States 
of the Confederation, in so far as they are not ' 
of a private legal nature, and therefore to be 
decided by the competent judicial authorities, 
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will, at the suit of one of the parties, be settled 
by the Council of the Confederation. 

Constitutional differences in those States of 
the Confederation in whose constitution no 
authority for settling such disputes is provided 
are to be amicably arranged by the Council of 
the Confederation at the suit of one of the 
parties, or if this should not succeed, they are 
to be settled by way of Imperial legislation. 

LXXVII. If, in a State of the Confederation, 
the case of a refusal of justice should occur, 
and sufficient aid cannot be obtained by way 
of law, it is the duty of the Council of the Con- 
federation to take cognisance of the complaints 
as to the refused or hindered administration 
of the law when proved according to the Con- 
stitution and existing laws of the respective 
State of the Confederation, and thereupon to 
cause the Government of the Confederate 
State which has given occasion for the com- 
plaint to afford judicial aid. 


LXXVIII. Alterations in the Constitution 
take place by way of legislation. They are 
considered as rejected if they have fourteen 
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votes in the Council of the Confederation 
against them. 

Those provisions of the Constitution of the 
Empire, by which certain rights are established 
for separate States of the Confederation in their 
relation to the community, can only be altered 
with the consent of the State of the Confedera- 
tion entitled to those rights. 

UNlVERSiiy OF JODilPUH LIBRARY 



APPENDIX in 


CHAPTER VII OF THE CONSTITU- 
TION OF THE UNION OF SOCIAL- 
IST SOVIET REPUBLICS 

The Supreme Court 

Article 43. — In order to confirm revolu- 
tionary legality in the territory of the Union of 
Socialist Soviet Republics, there is set up, 
attached to the Central Executive Committee 
of the Union of Socialist Soviet Republics, a 
Supreme Court to whose competence it shall 
appertain : 

(a) To give the Supreme Courts of the 
united republics guiding interpretations on 
questions of the general legislation of the 
Union. 

(b) To examine and appeal to the Central 
Executive Committee of the Union of Socialist 
Soviet Republics, on the advice of the pro- 
ctmfiur rfi "fne Ssaprente ‘C.uuiT rfi ‘fire VniruJi -tf. 
Socialist Soviet Republics, against resolutions, 
decisions and verdicts of the Supreme Courts 
of united republics on the ground of their 
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being in contradiction to the general legislation 
of the Union, or in so far as they affect the 
interests of other republics. 

(c) To give opinions at the demand of the 
Central Executive Committee of the Union of 
Socialist Soviet Republics as to the legality of 
resolutions of united republics from the point 
of view of the Constitution. 

{d) To decide legal conflicts between united 
republics. 

(e) To examine cases of accusations against 
the highest officials of the Union of Socialist 
Soviet Republics for offences committed in 
connection with their official duties. 

Article 44. — The Supreme Court of the 
Union of Socialist Soviet Republics is com- 
posed of the following: 

(d) The plenary session of the Supreme 
Court of the Union of Socialist Soviet Re- 
publics. 

(b) The civil and criminal collegiums of the 
Supreme Court of the Union of Socialist 
Soviet Republics. 

(c) The military and military transport col- 
legiums. 

Article 45. — ^The plenary session of the 
Supreme Court of the Union of Socialist Soviet 
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Republics consists of eleven members, includ- 
ing a president and his deputy, four presidents 
of plenary sessions of supreme courts of the 
united republics, and one representative of 
the United State Political Department of the 
Union of Socialist Soviet Republics, the presi- 
dent and his deputy and the remaining five 
members being appointed by the'Presidium of 
the Central Executive Committee of the Union 
of Socialist Soviet Republics. 

Article 46. — The procurator of the Supreme 
Court of the Union of Socialist Soviet Republics 
and his deputy are appointed by the Presidium 
of the Central Executive Committee of the 
Union of Socialist Soviet Republics. It lies 
tvith the procurator of the Supreme Court of 
the Union of Socialist Soviet Republics to give 
opinions on all questions subject to the decision 
of the Supreme Court of the Union of Socialist 
Soviet Republics, to support accusations at its 
sessions, and in case of non-agreement with the 
decision of the plenary session of the Supreme 
Court of the Union of Socialist Soviet Re- 
publics,. to appeal to the Presidium of the 
Central Executive Committee of the Union of 
Socialist Soviet Republics. 

Article 47.— The right of referring ques- 
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tions mentioned in Article 43 for examination 
by the plenary session of the Supreme Court 
of the Union of Socialist Soviet Republics is 
resen^^ed solely to the initiative of the Central 
Executive Committee of the Union of Socialist 
Soviet Republics, its Presidium, the procurator 
of the Supreme Court of the Union of Socialist 
Soviet Republics, the procurators of the united 
republics and the United State Political De- 
partment of the Union of Socialist Republics. 

Article 48. — Plenary sessions of the Supreme 
Court of the Union set up special legal tri- 
bunals (benches) for examination of : 

(«) Criminal and civil cases of exceptional 
importance affecting by their nature two or 
more union republics ; and 

(b) Cases of the personal legal liabilities of 
members of the Central Executive Committee 
and Council of People’s Commissaries of the 
Union of Socialist Soviet Republics, 

The acceptance by the Supreme Court of 
the Union of Socialist Soviet Republics of 
these cases in its procedure can take place 
solely by special resolution, in each case, of 
the Central Executive Committee of the Union 
or its Presidium. 
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